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F. Snyder

Modelling the EU constitution1

I. Thinking about the EU constitution

The EU constitution covers three interrelated dimensions:
Constitutional principles, constitutionalising processes and consti-
tutional culture, all of which are shaped through the all-encom-
passing context of contemporary globalisation. On this basis
Snyder asks whether the EU will ever have a “finished” constitution
and proposes ways towards a fundamental reformulation of our
concepts of the constitution. 

Introduction

How can we best conceive of the European Union (EU) consti-
tution? (1) To answer this question, we need in my view to take
account of two imperatives which are usually relegated to sec-
ondary importance if not entirely neglected, at least in the terms in
which I wish to pose the issues here. The first is the contemporary
form of globalisation, and the second is an engagement with ordi-
nary people. I deal with each of these briefly before sketching my
conception of the EU constitution.. 

B. Globalisation

First, globalisation. Allow me to begin with my own conception.
Several years ago, I proposed a conception of globalisation as “an
aggregate of multifaceted, uneven, often contradictory, economic,
political, social, [legal] and cultural processes which are character-
istic of our time”.(2) There I concentrated on economic globalisa-
tion, of which the principal motors have been transnational compa-

Observation of the practice of Constitutional 
Court of the Republic of Belarus for 4th 
quarter of 2004..................................................... 131

Information, facts, announcements

The international conference, awarded to the 10th
anniversary of Constitutional Court of the Republic of
Moldova “Constitutional Justice: actuality and 
perspectives” ...................................................... 140 
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has been accompanied by the development of a “new logic and struc-
ture of rule” or “a new form of sovereignty” (4). The basic hypothesis
is that “sovereignty has taken a new form, composed of a series of
national and supranational organisms united under a single logic of
rule. This new global form of sovereignty is what we call Empire.” (5)

According to Hardt and Negri, empire “is a decentered and
deterritorializing apparatus of rule that progressively incorporates
the entire global realm within its open, expanding frontiers. Empire
manages hybrid identities, flexible hierarchies, and plural
exchanges through modulating networks of command.”(6) Empire
is not an imperialist project, even though the United States occu-
pies a “privileged position” (7), and even though “[t]he contempo-
rary idea of Empire is born through the global expansion of the
internal U.S. constitutional project”(8). Instead, they use “empire”
as a concept:

The concept of Empire is characterized fundamentally by a lack
of boundaries: Empire’s rule knows no limits. First and foremost,
then, the concept of Empire posits a regime that effectively encom-
passes the spatial totality, or really that rules over the entire “civi-
lized” world....Second, the concept of Empire presents itself not as
a historical regime originating in conquest, but rather as an order
that effectively suspends history and thereby fixes the existing state
of affairs for eternity....Third, the rule of Empire operates on all reg-
isters of the social order extending down to the depths of the social
world....Finally, although the practice of Empire is continually
bathed in blood, the concept of Empire is always dedicated to
peace - a perpetual and universal peace outside of history (9).

Hence empire is not identical to globalisation, even though the
space of imperial sovereignty is in principle unlimited (10). In
today’s world, empire is globalisation’s necessary and historical
companion.

The political constitution of empire, as outlined by Hardt and
Negri, consists of three distinct moments. The first is inclusive, set-
ting aside differences or regarding them as inessential, “taking
away the potential of the various constituent subjectivities” and thus
making possible “the establishment and legitimation of a universal
notion of right that forms the core of the Empire”(11). The second
is differential, the affirmation in cultural terms (but not in juridical
terms) of differences within the Empire: “In general, Empire does
not create differences. It takes what is given and works with it
(12).” A third moment is managerial, affirming and arranging dif-

nies, and the main characteristics have been the development of
international production networks, the geographical dispersion of
the different phases of production, the flexibility of the process of
production, intra-firm trade, the almost immediate transfer of infor-
mation and the emergence of new forms of work. 

The most adequate concept for understanding the governance
of economic globalisation is global legal pluralism. Global legal plu-
ralism refers to the existence of a multiplicity of sites of governance
throughout the world. Each site has two aspects: a structural
aspect and a relational aspect. By “structural aspect”, I mean insti-
tutions, norms and dispute-resolution processes. By “relational
aspect”, I refer to the ways in which a specific site is related to or
linked to other sites. Consequently, we can understand economic
globalisation as being governed by the totality of strategically deter-
mined, situationally specific and often episodic conjunctions of a
multiplicity of institutional, normative and processual sites through-
out the world. 

This conception of globalisation resembles that described by the
British political scientist David Held as “transformationalist”. In this
view, which contrasts with those of the “hyperglobalisers” and the
“sceptics”, globalisation is not new, but today it has certain dis-
tinctive features. Moreover, the trajectory of globalisation is not
fixed or known in advance. It does not lead automatically to con-
vergence, and in fact it is not a single process but rather a multi-
tude of processes which may differ profoundly according to
domains or sectors. We can thus speak of the globalisation of law,
of politics, of art, of music, of sport and so on. With regard to gov-
ernment and governance, the State remains important, but it is
accompanied today by other forms or sites of governance, such as
international organisations, international commercial arbitration, pri-
vate networks, and so on. This is the new sovereignty, which
encompasses new, especially non-territorial forms of governance.

Here I would like to try to develop these ideas further in order to
provide an adequate framework for understanding the development of
the EU constitution. The post-9/11 era calls, however, for a different,
more politically acute conception of globalisation. We need to build
on, rather than simply to negate, some of the most important ele-
ments already discerned concerning globalisation and governance,
such as the theory of sites. For this purpose, I want to use Hardt and
Negri’s conception of empire.(3) Hardt and Negri argue that the
development of the global market and global circuits of production
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value of imperial administration lie in its local effectiveness”.(24)
Hardt and Negri neglect the specific configuration of the EU.

Here I treat the EU as a site broadly analogous in function but not
identical in legal and political status to a nation-state. This paper is
an attempt to model some of the main characteristics of the EU as
a site of governance. 

C. Ordinary People

Just as it is necessary to place the EU constitution in the context
of contemporary globalisation, it is essential to try to elaborate a
conception of the EU constitution which engages with the concerns,
not only of the elite, but also of ordinary citizens. I suggest that an
adequate conception of the EU constitution requires systematic
attention to its social, economic, political and cultural contexts. The
remainder of this paper seeks to sketch a model of the EU consti-
tution that takes account of the various contexts that produce EU
law and shape its operation in practice. To facilitate this task, it is
useful first to circumscribe the object of inquiry, to define the term
“constitution”, and to identify some ways in which the EU constitu-
tion has so far been conceived.

Most work so far has either focused solely on the EC or, though
concerned with the EU, has lamented the fact that, in contrast to its
predecessor, it could no longer be understood in constitutional terms.
In contrast, partly in view of the past history of European integration,
but even more because of its future, I suggest that we should be con-
cerned with the EU, not only the EC, for two reasons. On the one
hand, nowadays it is difficult, if not impossible, to understand EC law
from the technical legal standpoint except in the broader legal con-
text of the EU. On the other hand, only the more inclusive view takes
account of the different political tendencies, and thus different inter-
pretations and practices regarding the law, which have always been
inherent in the European Community, were recognised in the Single
European Act and the Maastricht and Amsterdam Treaties, and now
constitute the dynamic element of the system. In other words, taking
the EC alone as the unit of analysis risks neglect of crucial elements
of structure and process.

ferences in an effective apparatus of command according to a logic
of contingency, mobility and flexibility(13).

Most importantly for our purposes, Hardt and Negri identify what
they call the pyramid of global constitution. They write that “When
we analyse the configurations of global power in its various bodies
and organizations, we can recognise a pyramidal structure that is
composed of three progressively broader tiers, each of which con-
tains several layers”(14). At the top of the first, unified tier is the
United States, the superpower with hegemony over the global use
of force. This tier also contains on a second level “a group of nation-
states [which] control the primary global monetary instruments and
thus have the ability to regulate international exchanges” (15) and,
on a third level, “a heterogeneous set of associations (including
more or less the same powers that exercise hegemony on the mili-
tary and monetary levels) [which] deploy cultural and biopolitical
power on a global level (16). In the second tier, “command is dis-
tributed broadly across the world, emphasizing not so much unifi-
cation as articulation”, and “this tier is structured primarily by the
networks that transnational capitalist corporations have extended
throughout the world market”(17). Also on this tier, though “on a
level that is often subordinated to the power of the transnational cor-
porations(18), are “the general set of nation-states that now consist
essentially in local, territorialized organizations. The nation-states
serve various functions: political mediation with respect to the glob-
al hegemonic powers, bargaining with respect to the transnational
corporations, and redistribution of income according to biopolitical
needs within their own territories. Nation-states are filters of the flow
of global circulation and regulators of the articulation of global com-
mand”(19). The third tier consists of “groups that represent popu-
lar interest in the global power arrangement, for example some
nation-states and organisations that are relatively independent of
nation-states and capital, including many non-governmental organ-
isations.”(20)

Empire, in Hardt and Negri’s conception, is administered
according to four basic principles. First, “the management of polit-
ical ends tends to be separate from the management of bureau-
cratic means(21)”. Second, “imperial administration acts rather as
a disseminating and differentiating mechanism (22)”. Third,
“Administrative action has become fundamentally non-strategic,
and thus it is legitimated through heterogeneous and indirect
means”(23) Finally, the unifying matrix and the most dominant
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concerns the relationship between the constitution and the “living
society”: is the EU constitution a form of social contract, an organic
expression of a society as a whole, or both? Another set of questions
asks: what is the substance of the constituent power? A final set of
questions refers to “acceptance conditions”, or legitimacy: who
accepts the EU constitution, why and within what limits?

These sets of questions are part of our theoretical problem. How
does a “constitution in the material sense” become also a “consti-
tution in the subjective sense”? I have stated this problem in the
terms of the discourse of constitutional law. However, it could also
be expressed in terms of popular acceptance, democratic consen-
sus and political legitimacy. 

E. Toward a Substantive Model of the EU Constitution

The principal models that have been used to conceptualise the
EC/EU so far can be grouped into three categories(25). The first
category comprises models of structure. Structural models are
designed to identify essential features of governmental structure.
The most frequently used structural models are five in number.
They are (a) international organisation, (b) special-purpose associ-
ation, (c) federation, (e) confederation, and (f) regime. The second
category refers to models of ideals. This type of model refers to the
ideals underlying European integration in general and the EC (or
more rarely EU) in particular, such as unification, communitarian-
ism, or participation in shared activities such as sport. 

How can we create a model of the EU constitution? A chal-
lenging alternative to existing models is the technique of constitu-
tional analysis proposed by Laurence Tribe(26). Tribe organises
constitutional principles, rules and theories according to seven
basic models that “have represented the major alternatives for
constitutional argument and decision in American constitutional
law from the early 1800s to the present”(27). Though based on
doctrinal and historical materials, the models are not simply
descriptive, or purely imposed mental constructs, or intended to
reflect either self-conscious patterns of thought or unconscious
explanatory structures. Instead they are heuristic and not mutual-
ly exclusive. Tribe’s models are “concerned with ways of achiev-
ing substantive ends through various governmental structures and
processes of choice.”(28)

D. The Meaning of “Constitution” and the problem of
Constitutional transformation

What do we mean by “constitution”? For the present purposes
it is useful to distinguish four possible meanings. One refers to a
constitution in the empirical sense, the way in which the polity, such
as the state, is organised in fact. A second meaning connotes the
constitution in a sens matériel or material sense, namely the total-
ity of fundamental legal norms which make up the legal order of the
polity. A third meaning concerns the constitution in an instrumental
sense, the written document or fundamental legal act which sets
forth at least the principal constitutional legal norms. A fourth
meaning refers to the constitution simultaneously in a material,
instrumental and subjective sense, that is, a written document or
fundamental legal act which has been deliberated by the people,
either directly or through representatives.

The EU has a constitution in the first, empirical sense. It also has
a constitution in the second, or material sense. In addition, it may
be said to have a constitution in the third, formal sense. It should
also be noted that there is a wide gap between the EU constitution
in the formal sense (i.e. the Treaties) and the EU constitution in the
substantive sense (including its interpretation by the ECJ). The EU
does not, however, have a constitution in the last sense, that is,
also in the subjective sense. 

To analyse the EU constitution, I suggest that we need to refo-
cus our constitutional lens. Let us concentrate on the meaning of a
constitution in the subjective sense. This expression is sometimes
limited to a constitution that has been approved by a constitutional
convention. In the EU context, however, it may be misleading to
focus on this specific form of expression of popular consent. We
can use the expression “constitution in the subjective sense” to
refer, not to deliberation by the people, but rather to people’s sub-
jective orientation: that is, to use Weber’s terms, whether people
are subjectively oriented to the constitution in a substantive sense
as if it were their fundamental legal act. It is this particular combi-
nation of meanings, constitution in a material sense and constitu-
tion in a subjective sense, which I wish to emphasise here.

The EU constitution does not necessarily have to be enshrined in
one document or even in writing. Nor do all its rules need to be rigid.
We must however deal with three sets of difficult questions. One set
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constitution in only a substantive sense to a constitution in both a
substantive and a subjective sense. The third dimension consists of
constitutional culture, a facet of legal culture. These three dimen-
sions constitute my model of the EU constitution. 

II. Constitutional principles

The first dimension of the EU constitution consists of constitu-
tional principles. This may seem a truism, because legal scholar-
ship usually focuses on norms. It should however already be clear
that the approach to the EU constitution being proposed here does
not follow the spirit of Grey’s premise that “the primary object of
discourse in the study of constitutionalism should be constitutional
norms, not entire constitutions”(35). In other words, there is a dif-
ference between taking norms seriously and giving norms absolute
- or even sole - priority.

Constitutional principles play an absolutely fundamental role in
constitutional discourse. Norms must be set, however, within a
broader context. One of the main arguments of this article is that we
cannot understand the EU constitution adequately if we focus on
norms alone. There is an intimate relationship between the norma-
tive dimension of the EU constitution and the other two dimensions,
namely constitutionalising processes and constitutional culture. Two
further points, however, should be made about the broader context
of EU constitutional principles.

First, in addition to their normative quality, EU constitutional prin-
ciples are also to be considered as structures. They may be taken
for granted, be considered to be legitimate or not, or be the object
of political conflict. Nevertheless, they form part of the social field
within which individuals and groups act, which informs or is part of
this action, and to which it is often orientated. The general point
applies to EU constitutional principles as to any other norms.

Second, structures and processes, or more abstractly structure
and agency, form a duality. In part following Giddens, I have argued
elsewhere:

Structures represent outcomes of processes that have previ-
ously occurred; they are congealed at least temporarily in the form
of institutionalised sets of social relations. Only a fine line separates
structures and processes. They are dialectically related, each being
in a sense simply a transformation of the other.(36)

In other words, EU constitutional principles, just as other norms,

This substantive conception of constitutional law, and thus of
constitutional models, has several implications. The first is the
rejection of constitutional law as simply “neutral” principles of struc-
ture.(29) Second, a combination of structures rather than a single
structure may best suit a particular context. Third, the “optimal”
structural embodiment of substantive ideals may change from one
period to the next.(30)

In effect, most of the existing models of the EU/EC constitution are
models of legal orders rather than constitutional models. In other
words, the structural and jurisprudential models concentrate almost
exclusively on ascertaining whether the EU can be considered to be an
autonomous legal order or a polity: that is, whether its legal framework
“deserves” to be called a constitution, rather than focusing on its con-
tent. When they go further, they are simply descriptive rather than
normative. There are few, if any, real constitutional models of the EU
(31). Existing models are concerned instead with explaining the
process of European integration, identifying the normative challenge
posed by EU/EC law to legal theory, or characterising the sui generis
features of the system.

Consequently, the present utility of Tribe’s model for constitu-
tional modelling lies in challenging us to go beyond existing mod-
els of the EU constitution. On the one hand, it forces us to try to
integrate structures, ideals and theories of law in a more systemat-
ic way. On the other hand, it reminds us of the substance of con-
stitutional law. Whatever else it may mean, constitutionalisation is
also a substantive process. To elucidate this substantive meaning
is an important task of constitutional law scholarship.

In order to take some steps in this direction, we need to go
beyond rules, institutions and other structures. Four elementary
hypotheses regarding the EU will make this more concrete. First, the
EU is a social organisation. Second, “social organization is a dynam-
ic process”(32). Third, “social organization is the process of bring-
ing order and meaning into human social life”(33). Fourth, “social
organization is the process of merging social actors into ordered
social relationships, which become infused with cultural ideas”(34).

Following this approach, we may distinguish three distinct but
interrelated dimensions of the EU constitution. The first dimension
refers to structures, namely constitutional principles. The second
dimension concerns constitutionalising processes. They include,
but are broader than, those social processes which tend to trans-
form (or block the transformation of) the EU constitution from a
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spective, the constitutional norms of the EU are as follows: 
(1) the single institutional framework, including the representa-

tion of interests;
(2) the separation of powers, which encompasses the notions

of institutional balance, institutional autonomy, loyal cooperation
between institutions;

(3) limited powers;
(4) implied powers;
(5) supremacy;
(6) direct effect;
(7) pre-emption;
(8) subsidiarity;
(9) non-discrimimation;
(10) respect of fundamental rights;
(11) respect of national identities;
(12) duty of loyalty;
(13) respect of general principles of law. 
The basic principles of the EU constitution thus may be identi-

fied from two perspectives. The macro-perspective tends to high-
light more clearly those constitutional principles which form the sina
qua non of the European Union. It also makes clear that these prin-
ciples differ, for example, in their sources and in the extent to which
they are recognised as legally binding. By contrast, the micro-per-
spective focuses on constitutional principles which either are
expressed in the basic Treaties or have been elaborated in the
judgements of the European Court of Justice. These perspectives
complement each other in the analysis of the EU constitution.

III. Constitutionalising processes

The second dimension of the EU constitution consists of consti-
tutionalising processes. By “constitutionalising processes”, I refer
to those social processes which might tend to confer a constitu-
tional status on the basic legal framework of the European Union.
These processes form part of “the process of social organisation
[which] occurs as social actors interact in patterned and recurrent
relationships to create social ordering, which in turn becomes
infused with cultural ideas(41).” 

Constitutionalising processes in the EU are not only the work of
the European courts. They also involve the European Council, the

“are simultaneously representations of previous outcomes as well
as frameworks, influences and sometimes determinants of contin-
uing conflicts and compromises”.(37)

In this light, we may view the constitutional principles of the EU
from two perspectives. The first may be called the macro-sociolog-
ical or even external perspective. The second is the micro-socio-
logical or internal perspective. These two perspectives contribute
different but complementary insights to our knowledge of the EU
constitution. 

It has been suggested that the five key concepts of constitu-
tional government in a divided-power system are sovereignty, legit-
imacy, citizenship, federalism, and rights.(38) Though helpful for
many purposes, these concepts are too closely associated with -
and in fact are drawn directly from - constitutional discourse
premised on the nation-state. In addition, some of them describe
or postulate ideals, such as federalism or legitimacy, which in the
EU context are missing in practice, inappropriate, or both.

In my view, the constitutional principles of the EU as seen from
a macro-sociological perspective are as follows: regional integra-
tion, divided-power system, the Member States as “Masters of the
Treaty”, the integrity of the EU, and the rule of law. These principles
vary in the source of their authority, in normative form or hierarchi-
cal status, and in the method in which they are enforced(39). For
example, the principle of regional integration, though mentioned in
the Treaty of Amsterdam(40), seems at first glance to be only an
economic principle. Similarly, the principle that the EU is a divided-
power system may appear to be merely a political statement.

It should not be surprising that many of these constitutional
norms have been stated by the ECJ in its Opinions ex Article 300(6)
(formerly Article 228(6)) EC. These Opinions are devoted to evalu-
ating the compatibility of proposed international agreements with
the European Community Treaty. Consequently they often delimit
the fundamental general features of the EC, so as to present a pro-
file or silhouette of certain features of the EC in order to distinguish
it sharply from the outside world. It is evident that they are less con-
cerned with the EU as such, because under Article 46 (formerly
Article L) TEU the ECJ does not have jurisdiction over the Common
Provisions or (with limited exceptions) over Titles VI and VII (for-
merly Titles V and VI) TEU.

The micro-sociological or internal perspective on EU constitu-
tional law is that usually adopted by legal scholars. From this per-
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mixture of institutions drawn from EC economic law and institutions
modeled on those used previously in European Political
Cooperation. The sources of the institutions are unique to the EU.
One can therefore say that, in general terms, there is no necessary
connection between economic integration and any specific institu-
tional arrangements in the Third Pillar. Even more indeterminate is
the extent to which regional integration leads to specific types of
institutions and principles. For example, it is open to question
whether, regional integration as such leads necessarily to human
rights protection, even in the western European context (45).

A second constitutionalising processes is the (re)institutionalisa-
tion of norms. I draw the concept of re-institutionalisation by anal-
ogy from Bohannan’s idea of double institutionalisation of African
“customary law” by colonial state courts(46). With regard to the Tiv
of Nigeria, Bohannan wrote:

“All social institutions are marked by “customs” and these “cus-
toms” exhibit most of the stigmata cited by any definition of law.
But there is one salient difference. Whereas custom continues to
inhere in, and only in, these institutions which it governs (and
which in turn govern it), law is specifically recreated by agents of
society, in a narrower and recognisable context - that is, in the
context of the institutions that are legal in character and, to some
degree at least, discrete from all others(47).

In Bohannan’s view, “...the law rests on the basis of this double
institutionalization....Legal rights are only those rights that attach to
norms that have been doubly institutionalized (48).

Re-institutionalisation is one of the basic constitutionalising
processes of the EU. One of its aspects is “juridification”, the cre-
ation of legal norms from normative raw material which was previ-
ously not legal in character. A good example is the development of
European social law, in which soft law and agreements between the
social partners has played a fundamental part(49). Another aspect
is the re-institutionalisation of legal norms, that is, the statement or
development as basic principles of EU law of legal principles drawn
from other legal orders. One has only to consider the incorporation
into EC or EU law of many constitutional or other legal principles of
the Member States. The numerous examples include proportional-
ity, legitimate expections, extra-contraactual liability, state liabili-
ty(50), and, most notably, human rights. 

The history of the EC and the EU has been characterised simul-
taneously by the growth of institutions and the expansion of sys-

Council and the European Parliament as well as other institutions,
such as committees, agencies and policy networks. Nor are they
limited to the European Union institutions alone. They also engage
courts, parliaments, and administrations of the Member States. In
addition, the legal profession is of special importance, though by
and its large the role of transnational law firms and groupings and
the impact of EU law on local law practices has been neglected by
EU constitutional lawyers. In fact, I suggest that we must cast our
net much wider. Political and economic processes are likely to be
much more importance in the development of the EU constitution
than is the law alone.

We can distinguish three groups of constitutionalising processes
in the EU. The first group consists of those processes which have
fostered the development of legal institutions. These processes are
regional integration, the (re-)institutionalisation of norms, and institu-
tional growth and expansion. The second group refers to those
processes concerning with ensuring the effectiveness of law. It
includes administrative negotiation of effectiveness, the development
of a judicial liability system and, most recently, legitimation without
democratisation involving the European Council. The third group
comprises a number of disparate processes which are concerned
with deepening and delimitation. These processes include the cre-
ation of social solidarity, legitimation, democratisation, and differenti-
ation, and the establishment and maintenance of boundaries. One
may also add the search for values: constitutionalisation as a sub-
stantive process. Only some brief examples can be given here. 

Regional integration tends to require the development of legal
institutions(42) This may occur, for example, partly by means of the
creation of treaties and their subsequent amendment, and partly by
acts of a less dramatic nature. In his introductory textbook Molle set
forth a series of hypotheses regarding the institutional conse-
quences of regional integration. They range from the statement that
“[t]he higher the form of integration chosen, the higher the institu-
tional demands to be fulfilled(43) to assertions concerning the
transfer of power from one level of governance to another(44). The
validity of these specific hypotheses is not our concern here; the
point is that regional integration tends to imply institution-building
and institutional integration. 

The kinds of institutions which are generated - or required - by
regional integration are to some extent indeterminate. For example,
the institutions of the Third Pillar of the Maastricht Treaty were a
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often situationally defined and frequently negotiable. The mainte-
nance of boundaries is a process. The key question for scholars of
EU constitution law is therefore how boundaries are managed.

The ECJ has in fact played a fundamental role as gatekeeper in
defining the boundaries of the EU for various purposes. Examples
include: the extent to which international agreements, such as the
GATT, have direct effect(59); the differentiated interpretation of
legal texts according to their EC or international context; the extra-
territorial application of EC competition law(60), the question of
“fortress Europe” in relation to non-Community nationals; and the
rearrangement of trading boundaries during the continuing banana
saga. It can be argued that the definition, negotiation and mainte-
nance of boundaries are inherent in any postmodern constitu-
tion(61).

IV. Constitutional culture

“Constitutional culture” is an expression which is only gradually
gaining currency among lawyers. Like its earlier analogue, “political
culture”, it has been elaborated most fully so far by political scien-
tists, including those interested in the EU constitution. Before
sketching my conception of EU constitutional culture, it is useful to
make several introductory points. 

First, as contrasted to other major areas of the world, for exam-
ple Asia, Europe can be said to be characterised by a single legal
culture. Second, it is also true that, even with regard to legal cul-
ture, there is within Europe a great deal of diversity. Third, never-
theless one can in my view speak of a “legal culture” which is
developing within the European Union, and which has been power-
fully influenced by the origins and development of the European
Economic Community since the late 1950s.

There is a strong tradition of studies of legal culture in different
European countries. But the study of legal culture within the
European Union as such is at its beginning. The research questions
remain for the most part still to be identified. It deserves to be
stressed that it is possible to learn a great deal from what has
already been done in various European countries, as well as from
the studies of legal culture in other major cultural or legal areas. It
is also important to note that these studies must rely very much on
the work of sociologists, political scientists, anthropologists and

temic (EC or EU) competences. This occurred initially by means of
Article 308 (formerly Article 235) EC. More generally, as Weiler has
shown, it involved various types of the mutation of jurisdiction and
competences (51). Among the most dramatic examples are, first,
the development of the Community’s implied powers, notably in
external relations. This was accomplished by the ECJ in a series of
fundamental judgments, ranging from ERTA(52) until its recent
retreat in WTO(53). Another example, no less dramatic but perhaps
less well-known, is that of soft law, notably interinstitutional agree-
ments(54).

A second group of constitutionalising processes in the EU con-
cern the effectiveness of law (55). Constitutional norms do not
have to be enforced by means of judicial review in order to be con-
sidered as constitutional (56). Even though judicial review may be
a - or even the most - common type of enforcement, we need to
remember that constitutional norms can also be enforced for exam-
ple by administrative or political means. In the Community, for
example, the European Commission has sought to ensure the
effectiveness of EC law through negotiation, including Article 234
(formerly Article 169) EC litigation, the use of soft law, and struc-
tural reform. The European Court of Justice has created a judicial
liability system, involving the direct effect of directives, the inter-
pretative obligation, partial harmonisation of national remedies, and
the remedy of damages against a Member State. 

A third group of constitutionalising processes are related to what
we can call the deepening and delimitation of the EU. These
processes are the creation of social solidarity, legitimation, democ-
ratisation, differentiation, the establishment and maintenance of
boundaries, and the search for values. A brief pointer regarding
boundaries must suffice.

The boundaries of the EU are complex(57). Boundaries deter-
mine membership. They distinguish insiders from outsiders. In an
economic integration scheme, they separate those who benefit
from trade creation from those who lose from trade diversion. And
so on. They may be defined for example in terms of Member
States, customs boundaries, national citizenship of individuals, res-
idence of individuals, and other ways. Consider the pyramid of priv-
ilege in EU trade relations, such as the different types of bound-
aries involved in the Europe Agreements, the Euro-Med
Agreements, and the Lomé Convention (58). As these examples
make clear, EU boundaries are problematic, flexible, permeable,
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however, and deserves much closer attention. (68)
My working hypotheses are two fold. On the one hand, a con-

stitutional culture which is specific to the EU is now emerging and
being created at the individual, organisational and societal levels.
On the other hand, its main features are not all fixed, nor are they
by any means entirely coherent and free from contradiction. 

I suggest that we can conceive of EU constitutional culture as
an onion, consisting of three layers: modern or post-modern legal
culture, western legal culture, and a legal culture specific to the EU
regional integration scheme. When we peel off the first layer, the
second is revealed; and when we peel off the second, we can
clearly see the third. The layers themselves are to some extent
translucent, however, so one can sometimes see through each
layer to the one below.

The first layer has been described by Friedman as composed of
six characterisics. It is a culture of change; law is essentially instru-
mental; modern law is dense and ubiquitous; there is an emphasis
on rights and entitlements; there is an emphasis on individualism;
globalisation is a key phenomenon (69). We need to add the pecu-
liar conjunction of universalism and fragmentation, of international-
isation and localisation, which appears to be a concomitant of glob-
alisation.

The second layer consists of western legal culture. In
Wieacker’s view, its essential features are personalism, legalism
and intellectualism    (70). To this, we need to add the myth of the
state: the idea that the state is the sole source of law (71).

The third layer is profoundly influenced by the historical devel-
opment of European regional integration since the 1950s. Of par-
ticular importance are the origins of the current EU, first in the early
sectoral European Coal and Steel Community (ECSC), and then in
the broader but still limited European Economic Community (EEC).
These influences are manifested, for example, in the EU myths of
origin. An example is the “Community method” of neo-functionalist
integration originally promoted by Robert Schuman and Jean
Monnet. Though of course containing true elements, these
accounts may also be conceived as “stories drawn from a society’s
history that have acquired through persistent usage the power of
symbolising that society’s ideology and of dramatising its moral
consciousness (72).

I think we can analyse EU legal culture in terms of two interrelat-
ed but distinct domains, on the one hand, and in terms of two prin-

other disciplines. Unless legal scholars are prepared to turn to
these disciplines for help, the study of EU legal culture is likely to
remain relatively neglected. 

A classic definition of legal culture was given by Friedman in
1969. In his view, legal culture refers to the values and attitudes
which bind the system together, and which determine the place of
the legal system in the culture of the society as a whole. What kind
of training and habits do the lawyers and judges have? What do
people think of law? Do groups or individuals willingly go to court?
For what purposes do people turn to lawyers; for what purposes do
they make use of other officials and intermediaries? Is there respect
for law, government, tradition? What is the relationship between
class structure and the use or nonuse of legal institutions? What
informal social controls exist in addition to or in place of formal
ones? Who prefers what kind of controls, and why? ... It is the legal
culture, that is, the network of values and attitudes relating to law,
which determines when and why and where people turn to law or
government, or turn away (62).” 

A legal culture exists whether people know about it or not, and
whether they agree with it or not (63). It thus closely resembles
what Merryman calls a “legal tradition”. He refers to “a set of deeply
rooted, historically conditioned attitudes about the nature of law,
about the role of law in the society and polity, about the proper
organisation and operation of the legal system, and about the law
is or should be made, applied, studied, perfected, and taught”
(64).

The concept of “constitutional culture” is a variant of but nar-
rower than that of “legal culture” For the present purposes, by “con-
stitutional culture” I mean a legal culture oriented to the legal frame-
work of the EU as a set of fundamental norms. It is not concerned
solely, or indeed primarily, with judicial review(65). Constitutional
culture does not necessarily involve shared norms, based on com-
mon principles of justice and articulating an “overlapping consen-
sus(66). Instead it may express conflicting moral ideas and differ-
ent traditions of constitutional democracy (67).

The notion of a constitutional culture refers both to the actual
provisions and the unwritten principles of the constitution. But it
also involves the way in which the constitution is dealt with by the
legislator, the administration, the judiciary and legal scholarship.
The last is of particular importance. The role of legal scholarship in
creating a specific EU legal culture has been relatively neglected,
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has at least in the past been a certain orientation towards central-
isation, uniformisation, or at least harmonisation, as opposed to
pluralism, diversity, and differentiation: as will be seen the Common
Agricultural Policy provides perhaps the best example.(74) A ninth
feature is hierarchical organisation. Thus, for example, the
Maastricht Treaty is usually analysed by lawyers as being based on
two opposing principles, supranationalism and intergovernmental-
ism; and cooperative relations between Member States have unfor-
tunately been often viewed until recently as merely intergovern-
mental and necessarily anti-communautaire. Some of these ele-
ments are now changing, albeit sometimes very slowly. 

Popular or general EU legal culture differs greatly. Its very exis-
tence is sometimes denied, for example by those who argue that
the EU has only discrete national legal cultures. In my opinion this
argument is misplaced. More research is needed on the impact of
transnational sport, especially football; the limited impact of trans-
European media and the barriers, including legal barriers, to further
integration with regard to newspapers and television; and cinema.
Further attention is required also on the effects of globalisation on
the process of europeanisation of legal culture. Some research
indicates that globalisation and europeanisation are to some extent
contradictory, even though both may be encouraged by EU law
(75).

V. Conclusion

In this article I have tried to outline a way of conceiving of the con-
stitution of the European Union. The model of the EU constitution
proposed here consists of three interrelated dimensions: constitu-
tional principles, constitutionalising processes, and constitutional cul-
ture. These are the principal constitutional aspects of the EU site of
governance. In this paper I have aimed briefly to set the EU in the
context of contemporary globalisation, in which the EU is a site of
governance in a pyramid of sites. This model also aims to engage
with the concerns of ordinary citizens, in particular by taking account
of the social, political, economic and cultural contexts in which
EU/EC law is produced and in which it operates. The next step is to
elaborate this model in more detail and to explore its implications. It
should be re-emphasised that the model is heuristic. It is intended to
help us address the question as to whether, one day, the EU will have

cipal influences, on the other hand. There is a great divide between
two domains of contemporary EU legal culture: elite or specific legal
culture, on the one hand, and general or popular legal culture, on the
other hand. Both have been influenced by two important influences:
“the legacy of originsc: those attributes that derive primarily from the
specific historical experience of the EU, and the model of the state,
those features which the EU has assumed, or which are ascribed to
it, and which are based on the historical model of the state in west-
ern Europe. 

Consider, first, elite EU legal culture. Its main features, in my
view, are as follows. First, the Member States are considered as the
“Masters of the Treaty”, at least in the sense that they make the
basic political decisions about the shape of the system. Second, the
ideology of neo-functionalism is still of central importance, not only
as a thread running through the original EEC Treaty, but also as
conceptual framework and working method which is shared by many
officials of the EU institutions. Third, this legal culture emphasises
the importance of negotiation, in part a characteristic of regulatory
law but unfortunately also a contributor to the EU’s relatively weak
popular legitimacy. Fourth, it emphasises the role of divided power
in the social construction of an ideology of the European Union legal
system as closed, neutral, impartial and autonomous. An example is
the view that the EU (formerly EC) represents a “new legal order”,
in the words of the European Court of Justice in the landmark judge-
ment in Case 26/62 Van Gend en Loos [1963] ECR 1. 

Fifth, despite the extension of its competences starting with the
European Single Act and then the Maastricht Treaty, the EU
remains to a great extent a prisoner of its initially economic orien-
tation. For example, there is still a debate about whether the EU
(and EC) is best conceived as a single-purpose association rather
than a general integration scheme. In addition, economic integra-
tion and economic rights are often considered (not always correct-
ly) to have priority over social and political rights. Sixth, the EU is
marked by a strongly instrumentalist conception of law, a feature
which is typical of contemporary western states but which is height-
ened in the EU context by the historical legacy of economic orien-
tation, task-focussed administration organisation and regulatory
law. Seventh, some of the factors have converged to give the EU a
very undemocratic character, at least if the degree of democracy
is measured according to the usual criteria of the representative
parliamentary democracies of its Member States(73). Eighth, there
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êè Áåëàðóñü, àêòû ìåæãîñóäàðñòâåííûõ îáðàçîâàíèé, â êîòî-
ðûå âõîäèò Ðåñïóáëèêà Áåëàðóñü, ïîñòàíîâëåíèÿ Ïðàâèòåëü-
ñòâà, àêòû Âåðõîâíîãî Ñóäà, Âûñøåãî Õîçÿéñòâåííîãî Ñóäà,
Ãåíåðàëüíîãî ïðîêóðîðà, àêòû äðóãèõ ãîñóäàðñòâåííûõ îðãà-
íîâ, ïðèçíàííûå Êîíñòèòóöèîííûì Ñóäîì íå ñîîòâåòñòâóþ-
ùèìè Êîíñòèòóöèè ëèáî àêòàì, îáëàäàþùèì áîëåå âûñîêîé
þðèäè÷åñêîé ñèëîé, ñ÷èòàþòñÿ óòðàòèâøèìè ñèëó â öåëîì
èëè â îïðåäåëåííîé èõ ÷àñòè ñ ìîìåíòà, îïðåäåëÿåìîãî
Êîíñòèòóöèîííûì Ñóäîì. Òàêèì îáðàçîì, çäåñü Ñóä èìååò
áîëüøóþ ñâîáîäó äåéñòâèé, ÷òî íàëàãàåò íà íåãî è äîïîëíè-
òåëüíóþ îòâåòñòâåííîñòü. Ðàíåå, íàïðèìåð, åñëè ðå÷ü øëà
îá àêòàõ, íàðóøàþùèõ ïðàâà è ñâîáîäû ÷åëîâåêà, òî ïðè
ïðèçíàíèè Ñóäîì èõ íåêîíñòèòóöèîííûìè îíè ñ÷èòàëèñü íå
èìåþùèìè þðèäè÷åñêîé ñèëû â öåëîì èëè â îïðåäåëåííîé
èõ ÷àñòè ñ ìîìåíòà ïðèíÿòèÿ ñîîòâåòñòâóþùåãî àêòà. Íåò-
ðóäíî ïðåäñòàâèòü, êàêèå ìîãëè ïîÿâèòüñÿ ïðîáëåìû, êîãäà
ïîñëå ìíîãèõ ëåò äåéñòâèÿ òàêîãî àêòà îí ïðèçíàâàëñÿ íåêî-
íñòèòóöèîííûì.

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü ìîæåò âîçáóæ-
äàòü ïðîèçâîäñòâî ïî äåëàì î ïðîâåðêå êîíñòèòóöèîííîñòè
íîðìàòèâíûõ àêòîâ, åñëè ïðåäëîæåíèå îá ýòîì èñõîäèò îò
ãðàæäàíèíà è êàñàåòñÿ àêòîâ ìåñòíûõ Ñîâåòîâ äåïóòàòîâ,
ìåñòíûõ èñïîëíèòåëüíûõ è ðàñïîðÿäèòåëüíûõ îðãàíîâ. Õîòÿ ÿ
ïîëàãàþ, ÷òî â ïåðñïåêòèâå ìîæíî ïðèéòè ê çàêðåïëåíèþ â
ïîëíîì îáúåìå èíñòèòóòà êîíñòèòóöèîííîé æàëîáû.Â Êîíñòè-
òóöèè íàðÿäó ñ çàêðåïëåíèåì îñíîâíûõ ïîëîæåíèé î ñòàòóñå
Êîíñòèòóöèîííîãî Ñóäà ïðåäóñìîòðåíî, ÷òî êîìïåòåíöèÿ, îð-
ãàíèçàöèÿ è ïîðÿäîê äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà îï-
ðåäåëÿþòñÿ çàêîíîì. Íà íàø âçãëÿä, â ýòîé ñâÿçè Ñóä ìîæåò
áûòü íàäåëåí äîïîëíèòåëüíûìè ïðàâàìè è îáÿçàííîñòÿìè ñ
ó÷åòîì ïðèðîäû äàííîãî îðãàíà ãîñóäàðñòâåííîé âëàñòè.

Îäíàêî ìàëî Êîíñòèòóöèîííîìó Ñóäó ïðèíÿòü òî èëè èíîå
ðåøåíèå – âàæíî, ÷òîáû îíî íàäëåæàùèì îáðàçîì áûëî ðåà-
ëèçîâàíî. Íà íàø âçãëÿä, èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà ÿâëÿåòñÿ áàðîìåòðîì ïðàâîâîãî ãîñóäàðñòâà. Ñîâåð-
øåííî ñïðàâåäëèâî óêàçûâàåòñÿ â þðèäè÷åñêîé ëèòåðàòóðå:
«åñëè ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà íå èñïîëíÿþòñÿ èëè èñ-
ïîëíÿþòñÿ íåíàäëåæàùå, òî òîðïåäèðóþòñÿ öåëè, íà äîñòèæå-
íèå êîòîðûõ îíè íàïðàâëåíû – çàùèòà îñíîâ êîíñòèòóöèîííî-
ãî ñòðîÿ, îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà,

Ã.À. Âàñèëåâè÷
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Áåëàðóñü 

Èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî 
Ñóäà - ñâèäåòåëüñòâî ðàçâèòèÿ
ãîñóäàðñòâà ïî ïðàâîâîìó ïóòè

Â Ïîñëàíèè Êîíñòèòóöèîííîãî Ñóäà «Î ñîñòîÿíèè êîíñòèòó-
öèîííîé çàêîííîñòè â Ðåñïóáëèêå Áåëàðóñü â 2004 ãîäó» ïîä-
÷åðêíóòî, ÷òî äëÿ óñïåøíîãî ñòàíîâëåíèÿ Ðåñïóáëèêè Áåëàðóñü
êàê ïðàâîâîãî ãîñóäàðñòâà âàæíî îáåñïå÷èòü ôîðìèðîâàíèå
ñîâðåìåííîé ñèñòåìû çàêîíîäàòåëüñòâà, áàçèðóþùåéñÿ íà
êîíñòèòóöèîííûõ ïðèíöèïàõ è íîðìàõ. Ñëåäóåò äîáèòüñÿ òîãî,
÷òîáû àêòû òåêóùåãî çàêîíîäàòåëüñòâà ñîñòàâëÿëè âûñòðîåí-
íóþ èìåííî íà îñíîâå Êîíñòèòóöèè ïðàâîâóþ ïèðàìèäó, â êî-
òîðîé èñêëþ÷åíû ïðîòèâîðå÷èÿ è ïðîáåëû.

Â ýòîì è ñîñòîèò ãëàâíàÿ çàäà÷à Êîíñòèòóöèîííîãî Ñóäà –
îáåñïå÷èâàòü ñîîòâåòñòâèå Êîíñòèòóöèè âñåõ íîðìàòèâíûõ
ïðàâîâûõ àêòîâ (ñì. ÷àñòü ïåðâóþ ñò. 116 Îñíîâíîãî Çàêîíà).

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü ïðèíèìàåò ñâîè
àêòû â ôîðìå ðåøåíèé. Èõ ðàçíîâèäíîñòüþ ÿâëÿþòñÿ çàêëþ÷å-
íèÿ î êîíñòèòóöèîííîñòè íîðìàòèâíûõ ïðàâîâûõ àêòîâ, êîòîðûå
ìîãóò âûíîñèòüñÿ îòíîñèòåëüíî ëþáîãî èç óðîâíåé íîðìàòèâíûõ
àêòîâ ïî ïðåäëîæåíèþ øåñòè ñóáúåêòîâ (Ïðåçèäåíòà, äâóõ ïàëàò
Ïàðëàìåíòà, Ïðàâèòåëüñòâà, Âåðõîâíîãî Ñóäà è Âûñøåãî Õîçÿé-
ñòâåííîãî Ñóäà). Óêàçàíèå íà ýòî ñîäåðæèòñÿ â ÷àñòè ÷åòâåðòîé
ñò. 116 Êîíñòèòóöèè.

Â ñîîòâåòñòâèè ñ Çàêîíîì «Î Êîíñòèòóöèîííîì Ñóäå Ðåñ-
ïóáëèêè Áåëàðóñü» çàêîíû, äåêðåòû è óêàçû Ïðåçèäåíòà,
ìåæäóíàðîäíûå äîãîâîðíûå è èíûå îáÿçàòåëüñòâà Ðåñïóáëè-
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24 àïðåëÿ 2003 ã. áûëî ïðèíÿòî ðåøåíèå “Î ïðàâîâîì ðåãó-
ëèðîâàíèè óïëàòû ãîñóäàðñòâåííîé ïîøëèíû ïðè ðàññìîòðå-
íèè òðóäîâûõ ñïîðîâ”

Çàêîíîì Ðåñïóáëèêè Áåëàðóñü îò 1 ÿíâàðÿ 2004 ã. ¹ 260-Ç
“Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå çàêîíîäà-
òåëüíûå àêòû Ðåñïóáëèêè Áåëàðóñü ïî âîïðîñàì íàëîãîîáëî-
æåíèÿ” (ñò. 8) âíåñåíû äîïîëíåíèÿ â Çàêîí Ðåñïóáëèêè Áåëà-
ðóñü îò 10 ÿíâàðÿ 1992 ã. “Î ãîñóäàðñòâåííîé ïîøëèíå” (ñò. 4),
ïðåäóñìàòðèâàþùèå îñâîáîæäåíèå îò óïëàòû ãîñóäàðñòâåííîé
ïîøëèíû ðàáîòíèêîâ ïî òðóäîâûì ñïîðàì ïðè îáðàùåíèè â ñó-
äåáíûå ó÷ðåæäåíèÿ è îðãàíû ïðîêóðàòóðû. Òàêèì îáðàçîì, ðå-
øåíèå èñïîëíåíî.

16 äåêàáðÿ 2003 ã. ïðèíÿòî ðåøåíèå “Î êîíñòèòóöèîííîñòè
ïîäïóíêòà 2.1 ïóíêòà 2 Ïîëîæåíèÿ î ñáîðå çà óñëóãè íà òåððè-
òîðèè ãîðîäà Ìîãèëåâà íà 2003 ãîä, óòâåðæäåííîãî ðåøåíèåì
Ìîãèëåâñêîãî ãîðîäñêîãî Ñîâåòà äåïóòàòîâ îò 24 äåêàáðÿ 2002
ã. ¹ 23-2 “Î áþäæåòå ãîðîäà Ìîãèëåâà íà 2003 ãîä”, â ÷àñòè
îáëîæåíèÿ ìåñòíûì ñáîðîì óñëóã ïî îõðàíå êâàðòèð è óñòà-
íîâêå îõðàííîé ñèãíàëèçàöèè”.

Â åãî èñïîëíåíèå â ïîäïóíêòå 1.2 ïóíêòà 1 ñòàòüè 10 Çàêî-
íà Ðåñïóáëèêè Áåëàðóñü “Î áþäæåòå Ðåñïóáëèêè Áåëàðóñü íà
2004 ãîä” óêàçàí íàëîã íà óñëóãè, îêàçûâàåìûå îáúåêòàìè ñåð-
âèñà, óñòàíàâëèâàåìûé ìåñòíûìè Ñîâåòàìè äåïóòàòîâ áàçîâî-
ãî òåððèòîðèàëüíîãî óðîâíÿ. Â äàííîé ñòàòüå îïðåäåëåíû
êîíêðåòíûå ïëàòåëüùèêè íàëîãà, îáúåêòû íàëîãîîáëîæåíèÿ,
íàëîãîâàÿ áàçà, íàëîãîâûå ñòàâêè.

Â ïèñüìå Ìîãèëåâñêîãî ãîðîäñêîãî Ñîâåòà äåïóòàòîâ îò 15
ìàðòà 2004 ã. (èñõ. ¹ 34) ñîîáùåíî, ÷òî ðåøåíèå Êîíñòèòóöè-
îííîãî Ñóäà ó÷òåíî è íà 2004 ãîä ìåñòíûé ñáîð íà óñëóãè ïî îõ-
ðàíå êâàðòèð è óñòàíîâêó îõðàííîé ñèãíàëèçàöèè íå ââåäåí. 

Âàæíîå çíà÷åíèå äëÿ ñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüñòâà
è ïðàêòèêè èìååò çàêëþ÷åíèå îò 30 ÿíâàðÿ 2004 ã. ïî âîïðîñó
“Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü ïóíêòà 3
ñòàòüè 760 Ãðàæäàíñêîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü”. Ýòî
îáóñëîâëåíî íå òîëüêî âîññòàíîâëåíèåì êîíñòèòóöèîííîé çà-
êîííîñòè â êîíêðåòíîé ñôåðå îòíîøåíèé, íî è òåìè ïðàâîâû-
ìè èäåÿìè, êîòîðûå â íåì ñîäåðæàòñÿ.

Ïóíêò 3 ñòàòüè 760 Ãðàæäàíñêîãî êîäåêñà, â êîòîðîì çàêîíî-
äàòåëü óñòàíîâèë, ÷òî èíîñòðàííàÿ âàëþòà è âàëþòíûå öåííîñ-
òè ìîãóò áûòü ïðåäìåòîì äîãîâîðà çàéìà íà òåððèòîðèè Ðåñ-
ïóáëèêè Áåëàðóñü ñ ñîáëþäåíèåì ïðàâèë ñòàòåé 141, 142 è 298

îáåñïå÷åíèå âåðõîâåíñòâà è ïðÿìîãî äåéñòâèÿ Êîíñòèòóöèè»1.
Ðîññèéñêèìè àâòîðàìè îòìå÷àþòñÿ íå òîëüêî óñïåõè, íî è

î÷åâèäíûå ïðîáëåìû â äåëå èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöè-
îííîãî Ñóäà2. Íå âñå ãëàäêî, êîíå÷íî, è ó íàñ, â Ðåñïóáëèêå Áå-
ëàðóñü. Îäíàêî, êîãäà ðåçóëüòàò äîñòèãàåòñÿ, òî áåçóñëîâíî
ýòî ïðèíîñèò óäîâëåòâîðåíèå. Â ýòîì îòíîøåíèè âïîëíå ïëî-
äîòâîðíûì áûë ìèíóâøèé, 2004 ãîä.

Òàê, â ðåøåíèè îò 23.01.2003 ã. èçëîæåíà ïîçèöèÿ Êîíñòè-
òóöèîííîãî Ñóäà ïî âîïðîñó î âçèìàíèè áàíêàìè êîìèññèîííî-
ãî âîçíàãðàæäåíèÿ ïðè óïëàòå íàëîãîâ èíäèâèäóàëüíûìè
ïðåäïðèíèìàòåëÿìè â íàëè÷íîé äåíåæíîé ôîðìå è áûëî ïðåä-
ëîæåíî Ñîâåòó Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü è Íàöèîíàëü-
íîìó áàíêó Ðåñïóáëèêè Áåëàðóñü:

1. Îïðåäåëèòü ïîðÿäîê ïåðå÷èñëåíèÿ íàëîãîâ ãðàæäàíàìè,
â òîì ÷èñëå èíäèâèäóàëüíûìè ïðåäïðèíèìàòåëÿìè, êîòîðûå
âïðàâå ïðîèçâîäèòü óïëàòó íàëîãîâ íàëè÷íûìè äåíåæíûìè
ñðåäñòâàìè, ñ òåì ÷òîáû îáåñïå÷èòü ãðàæäàíàì âîçìîæíîñòü
èñïîëíåíèÿ ñâîèõ íàëîãîâûõ îáÿçàííîñòåé áåç äîïîëíèòåëü-
íûõ ìàòåðèàëüíûõ çàòðàò.

2. Âíåñòè â óñòàíîâëåííîì ïîðÿäêå Íàöèîíàëüíîìó ñîáðà-
íèþ ïðåäëîæåíèÿ ïî çàêîíîäàòåëüíîìó óðåãóëèðîâàíèþ ïî-
ðÿäêà ïåðå÷èñëåíèÿ â áþäæåò íàëè÷íûõ äåíåæíûõ ñðåäñòâ,
ïðèíÿòûõ îò íàëîãîïëàòåëüùèêîâ â óïëàòó íàëîãîâ, àíàëîãè÷íî-
ãî îáñëóæèâàíèþ îïåðàöèé, ñâÿçàííûõ ñ èñïîëíåíèåì ïëàòåæ-
íûõ ïîðó÷åíèé íà ïåðå÷èñëåíèå íàëîãà, ïðåäóñìîòðåííîìó â
Íàëîãîâîì êîäåêñå.

Êàê îíî èñïîëíåíî? Çàêîíîì Ðåñïóáëèêè Áåëàðóñü îò 1 ÿíâà-
ðÿ 2004 ã. “Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå çà-
êîíîäàòåëüíûå àêòû Ðåñïóáëèêè Áåëàðóñü ïî âîïðîñàì íàëîãî-
îáëîæåíèÿ” ïóíêò 4 ñòàòüè 48 Îáùåé ÷àñòè Íàëîãîâîãî êîäåêñà
Ðåñïóáëèêè Áåëàðóñü äîïîëíåí ÷àñòüþ ñëåäóþùåãî ñîäåðæà-
íèÿ: “Íå äîïóñêàåòñÿ âçèìàíèå ïëàòû çà ïðèåì áàíêàìè è èíû-
ìè óïîëíîìî÷åííûìè îðãàíèçàöèÿìè íàëè÷íûõ äåíåæíûõ
ñðåäñòâ îò ôèçè÷åñêèõ ëèö, â òîì ÷èñëå çàðåãèñòðèðîâàííûõ â
êà÷åñòâå èíäèâèäóàëüíûõ ïðåäïðèíèìàòåëåé, ïðè óïëàòå íàëî-
ãîâ, ñáîðîâ, èíûõ îáÿçàòåëüíûõ ïëàòåæåé â ðåñïóáëèêàíñêèé è
ìåñòíûå áþäæåòû”.
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1 Ëàçàðåâ Ë. Èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Áåëàðóñü  Ðîññèéñêàÿ þñòèöèÿ. 2002. - ¹ 9. - Ñ. 17.

2 Ñì.: Ëàçàðåâ Ë. Óêàç. ñòàòüÿ. -  Ñ. 17. 



èíîñòðàííîé âàëþòû, çàêëþ÷åííûì ôèçè÷åñêèìè ëèöàìè – ðå-
çèäåíòàìè â ñîîòâåòñòâèè ñ ïóíêòîì 3 ñòàòüè 760 Ãðàæäàíñêî-
ãî êîäåêñà äî ââåäåíèÿ â äåéñòâèå Çàêîíà îò 22 èþëÿ 2003 ã.
“Î âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì êîíòðîëå”, ñïîðû î êî-
òîðûõ íàõîäÿòñÿ íà ðàññìîòðåíèè â ñóäàõ ëèáî ðàññìîòðåíû
ñóäàìè, íî ðåøåíèÿ ïî êîòîðûì íå èñïîëíåíû ïîëíîñòüþ èëè
÷àñòè÷íî, äîëæíû ïðèìåíÿòüñÿ ïîëîæåíèÿ ñòàòüè 11 Çàêîíà “Î
âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì êîíòðîëå”, ÷òî îñíîâûâà-
åòñÿ íà ÷àñòè øåñòîé ñòàòüè 104 Êîíñòèòóöèè è ÷àñòè ïåðâîé
ñòàòüè 67 Çàêîíà “Î íîðìàòèâíûõ ïðàâîâûõ àêòàõ Ðåñïóáëèêè
Áåëàðóñü”, ñîãëàñíî êîòîðûì íîðìàòèâíûé ïðàâîâîé àêò íå
èìååò îáðàòíîé ñèëû, òî åñòü íå ðàñïðîñòðàíÿåò ñâîå
äåéñòâèå íà îòíîøåíèÿ, âîçíèêøèå äî åãî âñòóïëåíèÿ â ñèëó,
çà èñêëþ÷åíèåì ñëó÷àåâ, êîãäà îí íå òîëüêî ñìÿã÷àåò èëè îò-
ìåíÿåò îòâåòñòâåííîñòü ãðàæäàí, íî è èíûì îáðàçîì óëó÷øàåò
ïîëîæåíèå ýòèõ ëèö.

Â ðàìêàõ ïðèíÿòèÿ ìåð ïî áîëåå øèðîêîìó ðàçúÿñíåíèþ
ãðàæäàíàì èõ ïðàâ è îáÿçàííîñòåé â îáëàñòè çàêëþ÷åíèÿ äîãî-
âîðîâ çàéìà èíîñòðàííîé âàëþòû â îòíîøåíèÿõ ìåæäó ôèçè-
÷åñêèìè ëèöàìè Íàöèîíàëüíûì áàíêîì Ðåñïóáëèêè Áåëàðóñü
ïîäãîòîâëåíà è äàíà ðàçúÿñíèòåëüíàÿ èíôîðìàöèÿ äëÿ ãðàæäàí
ïî äàííîìó âîïðîñó.

Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü
¹ Ç-168/2004 îò 30.01.2004 ã. “Î ñîîòâåòñòâèè Êîíñòèòóöèè
Ðåñïóáëèêè Áåëàðóñü ïóíêòà 3 ñòàòüè 760 Ãðàæäàíñêîãî êîäåê-
ñà Ðåñïóáëèêè Áåëàðóñü” íàïðàâëåíî äëÿ ðóêîâîäñòâà è èñ-
ïîëüçîâàíèÿ â ðàáîòå â Ãëàâíûå (Ñïåöèàëèçèðîâàííûå) óïðàâ-
ëåíèÿ Íàöèîíàëüíîãî áàíêà Ðåñïóáëèêè Áåëàðóñü è áàíêè.

Â öåëÿõ îáåñïå÷åíèÿ åäèíîîáðàçíîãî ïðàâîâîãî ðåãóëèðî-
âàíèÿ îòíîøåíèé è ïðèìåíåíèÿ íîðìàòèâíûõ ïðàâîâûõ àêòîâ
Íàöèîíàëüíîãî áàíêà Ðåñïóáëèêè Áåëàðóñü ïîäãîòîâëåíà è
ïðèíÿòà íîâàÿ ðåäàêöèÿ Ïîëîæåíèÿ Íàöèîíàëüíîãî áàíêà Ðåñ-
ïóáëèêè Áåëàðóñü «Î ïîðÿäêå ïðîâåäåíèÿ âàëþòíûõ îïåðàöèé
íà òåððèòîðèè Ðåñïóáëèêè Áåëàðóñü» ¹ 768 îò 01.08.1996.

Ïîñòàíîâëåíèåì Ïðàâëåíèÿ Íàöèîíàëüíîãî áàíêà Ðåñïóá-
ëèêè Áåëàðóñü îò 30.04.2004 ã. ¹ 72 óòâåðæäåíû Ïðàâèëà ïðî-
âåäåíèÿ âàëþòíûõ îïåðàöèé è âíåñåíû èçìåíåíèÿ â Ïðàâèëà
îòêðûòèÿ áàíêàìè ñ÷åòîâ êëèåíòàì â Ðåñïóáëèêå Áåëàðóñü.
Ýòèì æå ïîñòàíîâëåíèåì ïðèçíàíî óòðàòèâøèì ñèëó ñ 1 èþëÿ
2004 ã. Ïîëîæåíèå î ïîðÿäêå ïðîâåäåíèÿ âàëþòíûõ îïåðàöèé
íà òåððèòîðèè Ðåñïóáëèêè Áåëàðóñü îò 1 àâãóñòà 1996 ã.

óêàçàííîãî Êîäåêñà, ïðèçíàí ñîîòâåòñòâóþùèì Êîíñòèòóöèè
Ðåñïóáëèêè Áåëàðóñü.

Â òî æå âðåìÿ îòìå÷åíî, ÷òî äî âñòóïëåíèÿ â ñèëó Çàêîíà îò
22 èþëÿ 2003 ã. “Î âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì êîíòðî-
ëå” ïîëîæåíèÿ èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ðåãóëèðîâàâ-
øèõ îòíîøåíèÿ â äàííîé îáëàñòè, îòëè÷àëèñü íåñîâåðøåí-
ñòâîì, ïðîòèâîðå÷èâîñòüþ, íåîïðåäåëåííîñòüþ, ÷òî äàâàëî îñ-
íîâàíèÿ äëÿ èõ íåîäíîçíà÷íîãî ïîíèìàíèÿ è ïðèìåíåíèÿ íà
ïðàêòèêå. Ýòî ïðîÿâèëîñü íå òîëüêî â ìíîãî÷èñëåííûõ ñëó÷àÿõ
çàêëþ÷åíèÿ äîãîâîðîâ çàéìà èíîñòðàííîé âàëþòû ìåæäó ôèçè-
÷åñêèìè ëèöàìè – ðåçèäåíòàìè è ïîñëåäóþùèõ èõ îáðàùåíèÿõ
â ñóä çà çàùèòîé, êàê îíè ïîëàãàëè, íàðóøåííûõ ïðàâ, íî è â
ïðèçíàíèè ïðàâîìåðíîñòè òàêèõ äîãîâîðîâ íà ìîìåíò ðàññìîò-
ðåíèÿ äåëà â Êîíñòèòóöèîííîì Ñóäå ðÿäîì ãîñóäàðñòâåííûõ îð-
ãàíîâ (Ñîâåòîì Ìèíèñòðîâ, Ñîâåòîì Ðåñïóáëèêè Íàöèîíàëüíîãî
ñîáðàíèÿ, Ìèíèñòåðñòâîì ýêîíîìèêè, Ìèíèñòåðñòâîì ïî íàëî-
ãàì è ñáîðàì, Ìèíèñòåðñòâîì âíóòðåííèõ äåë è äð.), à òàêæå íå-
êîòîðûìè íàó÷íûìè îðãàíèçàöèÿìè è âûñøèìè ó÷åáíûìè çàâå-
äåíèÿìè. 

Îòìå÷åíà ïðîòèâîðå÷èâîñòü è íåïîñëåäîâàòåëüíîñòü ñóäåá-
íîé ïðàêòèêè ïî ñïîðàì ìåæäó ôèçè÷åñêèìè ëèöàìè – ðåçè-
äåíòàìè, âûòåêàþùèì èç äîãîâîðîâ çàéìà èíîñòðàííîé âàëþ-
òû. 

Â ñâÿçè ñ ýòèì îáðàùåíî âíèìàíèå Âåðõîâíîãî Ñóäà Ðåñ-
ïóáëèêè Áåëàðóñü êàê îðãàíà, íàïðàâëÿâøåãî ñóäåáíóþ ïðàêòè-
êó è èçìåíèâøåãî åå â 2001 ãîäó ïðè ñîõðàíåíèè äåéñòâèÿ òåõ
æå íîðì çàêîíîäàòåëüñòâà, íà òî, ÷òî åå ïîâîðîò áûë îñóùåñ-
òâëåí âîïðåêè èíòåðåñàì ó÷àñòíèêîâ äîãîâîðà çàéìà èíîñò-
ðàííîé âàëþòû, ðàññ÷èòûâàâøèõ íà çàùèòó èõ èíòåðåñîâ ñî
ñòîðîíû ãîñóäàðñòâà, è â ñèëó íåîïðåäåëåííîñòè ñîäåðæàíèÿ
ïðàâîâûõ íîðì, èìåâøèõ îñíîâàíèå íà ïðèíÿòèå ñî ñòîðîíû
ãîñóäàðñòâåííûõ îðãàíîâ ìåð ïî ñïðàâåäëèâîìó ðàçðåøåíèþ
ñïîðîâ. Â òàêîé ñèòóàöèè äëÿ âûíåñåíèÿ çàêîííûõ ðåøåíèé
ñëåäîâàëî èñïîëüçîâàòü âñå âîçìîæíîñòè, â òîì ÷èñëå ïî ñî-
âåðøåíñòâîâàíèþ àêòîâ çàêîíîäàòåëüñòâà ñ öåëüþ îáåñïå÷å-
íèÿ èõ ÷åòêîãî è îäíîîáðàçíîãî ïîíèìàíèÿ, ëèáî âûïîëíèòü
òðåáîâàíèÿ ÷àñòè âòîðîé ñòàòüè 112 Êîíñòèòóöèè äëÿ ñâîåâðå-
ìåííîé ïðîâåðêè Êîíñòèòóöèîííûì Ñóäîì íîðì ïðàâîâûõ àê-
òîâ, ïðèìåíÿåìûõ ïðè ðàçðåøåíèè óêàçàííûõ ñïîðîâ, íà ñîîò-
âåòñòâèå èõ Îñíîâíîìó Çàêîíó. 

Ïðèçíàíî, ÷òî ê ïðàâîîòíîøåíèÿì ïî äîãîâîðàì çàéìà
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çàéìà ðàíåå, è äî ïðèíÿòèÿ Çàêîíà “Î âàëþòíîì ðåãóëèðîâà-
íèè è âàëþòíîì êîíòðîëå”, íå áûëî çàïðåùåíî. Êðîìå òîãî,
áûë ïîñòàâëåí âîïðîñ î âîçìîæíîñòè ïðèäàíèÿ îáðàòíîé ñè-
ëû óêàçàííîìó çàêîíó. 

Â ñâîåì ðåøåíèè Êîíñòèòóöèîííûé Ñóä ïðèøåë ê ñëåäóþ-
ùèì âûâîäàì. 

Àíàëèç  íîðì Ãðàæäàíñêîãî êîäåêñà (ìíîãèå èç êîòîðûõ
èìåþò, ê ñîæàëåíèþ, îòñûëî÷íûé õàðàêòåð) âî âçàèìîñâÿçè ñ
ïîëîæåíèÿìè èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ïðåæäå âñåãî
Íàöèîíàëüíîãî áàíêà, ñâèäåòåëüñòâóþò î ïðîòèâîðå÷èâîñòè è
íåîïðåäåëåííîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ îòíîøåíèé ïî ïî-
âîäó çàêëþ÷åíèÿ äîãîâîðîâ çàéìà èíîñòðàííîé âàëþòû. Ãðàæ-
äàíñêèé êîäåêñ îïðåäåëÿåò, ÷òî  ñëó÷àè, ïîðÿäîê è óñëîâèÿ èñ-
ïîëüçîâàíèÿ èíîñòðàííîé âàëþòû îïðåäåëÿþòñÿ çàêîíîäàòåëü-
ñòâîì. Â ñâîþ î÷åðåäü, â Ïîëîæåíèè î ïîðÿäêå ïðîâåäåíèÿ âà-
ëþòíûõ îïåðàöèé íà òåððèòîðèè Ðåñïóáëèêè Áåëàðóñü îò 1 àâ-
ãóñòà 1996 ã. ¹ 768, óòâåðæäåííîì Ïðàâëåíèåì Íàöèîíàëüíî-
ãî áàíêà, óêàçàíî ïðàâî ãðàæäàí – ðåçèäåíòîâ è íåðåçèäåíòîâ
èìåòü â ñîáñòâåííîñòè âàëþòíûå öåííîñòè è èñïîëüçîâàòü èõ
íà öåëè, íå çàïðåùåííûå çàêîíîäàòåëüñòâîì Ðåñïóáëèêè Áå-
ëàðóñü. Òàì æå îäíîâðåìåííî áûë óñòàíîâëåí çàïðåò íà ïðå-
äîñòàâëåíèå ãðàæäàíàìè – ðåçèäåíòàìè çàéìîâ èíîñòðàííîé
âàëþòû òîëüêî â îòíîøåíèè þðèäè÷åñêèõ ëèö – ðåçèäåíòîâ.

Â òàêîé ñèòóàöèè íå òîëüêî ãðàæäàíå, íî è ðÿä ãîñóäàð-
ñòâåííûõ îðãàíîâ, òàêèõ êàê Ñîâåò Ìèíèñòðîâ, Ñîâåò Ðåñïóá-
ëèêè, Ìèíèñòåðñòâî ýêîíîìèêè, Ìèíèñòåðñòâî ïî íàëîãàì è
ñáîðàì, Ìèíèñòåðñòâî âíóòðåííèõ äåë ïîëàãàëè ïðàâîìåðíûì
çàêëþ÷åíèå äîãîâîðîâ çàéìà èíîñòðàííîé âàëþòû. Ãðàæäàíàì
òåì áîëåå áûëî ñëîæíî ðàçîáðàòüñÿ, íàñêîëüêî ïðàâîìåðíû
äîãîâîðû çàéìà èíîñòðàííîé âàëþòû, çàïðåùåíû ëè îíè.

Èçó÷åíèå äåëà ïîêàçàëî íåïîñëåäîâàòåëüíîñòü ñóäåáíîé
ïðàêòèêè ïðè ðàçðåøåíèè ñïîðîâ, âûòåêàþùèõ èç äîãîâîðîâ
çàéìà èíîñòðàííîé âàëþòû. Íà ýòîò ñ÷åò áûëè ðåøåíèÿ ñóäîâ
è â ïîëüçó îäíîé èç ñòîðîí óêàçàííîãî äîãîâîðà, è ïðåêðàùå-
íèÿ ïðîèçâîäñòâà ïî äåëó, à ñ 2001 ãîäà ñóäû â ñîîòâåòñòâèè
ñ íàïðàâëåíèåì, êîòîðîå áûëî äàíî Âåðõîâíûì Ñóäîì, ñòàëè
ïðèçíàâàòü òàêèå ñäåëêè íè÷òîæíûìè è âçûñêèâàòü  èíîñòðàí-
íóþ âàëþòó â äîõîä ãîñóäàðñòâà.

Ñëîæèëàñü ïàðàäîêñàëüíàÿ ñèòóàöèÿ: íåÿñíî è íåîïðåäå-
ëåííî ðåãóëèðóþùèå îòíîøåíèÿ àêòû çàêîíîäàòåëüñòâà; íà-
äåæäû ãðàæäàí íà çàùèòó èõ ïðàâ ñî ñòîðîíû ãîñóäàðñòâà, â

¹ 768, óòâåðæäåííîå Ïðàâëåíèåì Íàöèîíàëüíîãî áàíêà Ðåñ-
ïóáëèêè Áåëàðóñü 25.06.1996 ã. (ïðîòîêîë ¹ 11).

Ïðàâëåíèåì Íàöèîíàëüíîãî áàíêà Ðåñïóáëèêè Áåëàðóñü è
Ãîñóäàðñòâåííûì òàìîæåííûì êîìèòåòîì Ðåñïóáëèêè Áåëà-
ðóñü ïðèíÿòî ïîñòàíîâëåíèå îò 30 àïðåëÿ 2004 ã. ¹ 73/38 îá
óòâåðæäåíèè Èíñòðóêöèè î ïîðÿäêå ââîçà, âûâîçà è ïåðåñûëêè
èíîñòðàííîé âàëþòû, áåëîðóññêèõ ðóáëåé, ïëàòåæíûõ äîêóìåí-
òîâ â èíîñòðàííîé âàëþòå, äîêóìåíòàðíûõ öåííûõ áóìàã â áå-
ëîðóññêèõ ðóáëÿõ è èíîñòðàííîé âàëþòå ôèçè÷åñêèìè ëèöàìè
÷åðåç òàìîæåííóþ ãðàíèöó Ðåñïóáëèêè Áåëàðóñü.  

Âåðõîâíûì Ñóäîì Ðåñïóáëèêè Áåëàðóñü èñòðåáîâàíû è ïðî-
àíàëèçèðîâàíû ñâåäåíèÿ î ãðàæäàíñêèõ äåëàõ ïî ñïîðàì ìåæ-
äó ãðàæäàíàìè î äîãîâîðàõ çàéìà â èíîñòðàííîé âàëþòå, íàõî-
äÿùèõñÿ íà ðàññìîòðåíèè â ñóäàõ ðåñïóáëèêè, è î äåëàõ, ïî
êîòîðûì ðåøåíèÿ íå èñïîëíåíû èëè èñïîëíåíû ÷àñòè÷íî.

Â öåëÿõ ïðàâèëüíîãî ïðèìåíåíèÿ ïîëîæåíèé Çàêîíà Ðåñ-
ïóáëèêè Áåëàðóñü “Î âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì
êîíòðîëå”, îá îáðàòíîé ñèëå êîòîðîãî ñîäåðæèòñÿ óêàçàíèå â
íàçâàííîì Çàêëþ÷åíèè, Âåðõîâíûì Ñóäîì íàïðàâëåíî ïèñüìî
ñ ðàçúÿñíåíèåì î ïðèìåíåíèè Çàêîíà ïî íåðàññìîòðåííûì
èëè íåèñïîëíåííûì äåëàì äàííîé êàòåãîðèè”.

×òî æå êàñàåòñÿ äåë, ïî êîòîðûì ðåøåíèÿ ñóäîâ ïåðâîé
èíñòàíöèè âñòóïèëè â çàêîííóþ ñèëó, íî íå áûëè èñïîëíåíû
ïîëíîñòüþ èëè ÷àñòè÷íî, òî ïðèìåíèòåëüíî ê ñò. 492 Ãðàæäà-
íñêî-ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü èñïîëíè-
òåëüíûå ïðîèçâîäñòâà ïî òàêèì äåëàì ïîäëåæàò ïðåêðàùåíèþ
áåç äàëüíåéøåãî èñïîëíåíèÿ.

Äðóãîå Çàêëþ÷åíèå îò 20 ôåâðàëÿ 2004 ã. êàñàëîñü ïðîâåð-
êè íà ñîîòâåòñòâèå Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü è Çàêî-
íó Ðåñïóáëèêè Áåëàðóñü “Î çäðàâîîõðàíåíèè” Ïîëîæåíèÿ î ëè-
öåíçèðîâàíèè ìåäèöèíñêîé äåÿòåëüíîñòè è Ïîëîæåíèÿ î ëè-
öåíçèðîâàíèè ôàðìàöåâòè÷åñêîé äåÿòåëüíîñòè, óòâåðæäåííûõ
ïîñòàíîâëåíèåì Ñîâåòà Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü îò
20 îêòÿáðÿ 2003ã. ¹ 1378.

Ðàññìîòðåíèå äåëà áûëî èíèöèèðîâàíî Ïàëàòîé ïðåäñòà-
âèòåëåé Íàöèîíàëüíîãî ñîáðàíèÿ Ðåñïóáëèêè Áåëàðóñü, êîòî-
ðûé îáðàòèë âíèìàíèå íà òî, ÷òî ïîíèìàíèå ýòîé  íîðìû  â
ïðàâîïðèìåíèòåëüíîé ïðàêòèêå íåîáîñíîâàííî òðàêòóåòñÿ êàê
çàïðåùåíèå èñïîëüçîâàíèÿ èíîñòðàííîé âàëþòû ïðè çàêëþ÷å-
íèè äîãîâîðà çàéìà ìåæäó ãðàæäàíàìè. Â îáðàùåíèè Ïàëàòû
ïðåäñòàâèòåëåé áûëî îòìå÷åíî, ÷òî çàêëþ÷åíèå äîãîâîðîâ
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äîãîâîðà çàéìà èíîñòðàííîé âàëþòû, ðàññ÷èòûâàâøèõ íà çà-
ùèòó èõ èíòåðåñîâ ñî ñòîðîíû ãîñóäàðñòâà è â ñèëó íåîïðåäå-
ëåííîñòè ñîäåðæàíèÿ ïðàâîâûõ íîðì, èìåâøèõ îñíîâàíèå íà
ïðèíÿòèå ñî ñòîðîíû ãîñóäàðñòâåííûõ îðãàíîâ ìåð ïî ñïðà-
âåäëèâîìó ðàçðåøåíèþ ñïîðîâ. Â òàêîé ñèòóàöèè äëÿ âûíåñå-
íèÿ çàêîííûõ ðåøåíèé ñëåäîâàëî èñïîëüçîâàòü âñå âîçìîæ-
íîñòè, âêëþ÷àÿ è ñîâåðøåíñòâîâàíèå àêòîâ çàêîíîäàòåëüñòâà,
è âîçìîæíîñòè Êîíñòèòóöèîííîãî Ñóäà.

Îäíîâðåìåííî ïðèçíàíî, ÷òî ïðàâîîòíîøåíèÿ ïî äîãîâîðàì
çàéìà èíîñòðàííîé âàëþòû, êîòîðûå áûëè çàêëþ÷åíû â ñîîòâå-
òñòâèè ñ ïóíêòîì 3 ñòàòüè 760 ÃÊ äî ââåäåíèÿ â äåéñòâèå çàêî-
íà “Î âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì êîíòðîëå” è ñïîðû î
êîòîðûõ íàõîäÿòñÿ íà ðàññìîòðåíèè â ñóäàõ ëèáî ðàññìîòðåíû
ñóäàìè, íî ðåøåíèÿ ïî êîòîðûì íå èñïîëíåíû ïîëíîñòüþ èëè
÷àñòè÷íî, äîëæíû ïðèìåíÿòüñÿ ïîëîæåíèÿ ñòàòüè 11 óêàçàííîãî
Çàêîíà êàê áîëåå ìÿãêîãî íîðìàòèâíîãî àêòà çàêîíîäàòåëüñòâà.
Òàêîé âûâîä îñíîâàí íà ñòàòüå 104 Êîíñòèòóöèè è ÷àñòè ïåðâîé
ñòàòüè 67 Çàêîíà “Î íîðìàòèâíûõ ïðàâîâûõ àêòàõ Ðåñïóáëèêè
Áåëàðóñü”.

Ðàçðåøåíèå äàííîãî äåëà â Êîíñòèòóöèîííîì Ñóäå ïîêàçà-
òåëüíî åùå è òåì, ÷òî èì åùå ðàç îáðàùåíî âíèìàíèå íà íå-
îáõîäèìîñòü ïðèíÿòèÿ òàêèõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ è èõ
èñïîëíåíèÿ, êîòîðûå áû áàçèðîâàëèñü íà ïðèíöèïàõ ïðàâîâî-
ãî ãîñóäàðñòâà (âêëþ÷àÿ è ïðèíöèï ñïðàâåäëèâîñòè, ðàâåíñòâà
âñåõ ïåðåä çàêîíîì), áûëè âíóòðåííå ñîãëàñîâàííûìè è ëîãè÷-
íî ïîñòðîåííûìè, à ñîäåðæàùèåñÿ â íèõ íîðìû, êàñàþùèåñÿ
ïðàâ è ñâîáîä ãðàæäàí, áûëè äîñòóïíûìè äëÿ ïîíèìàíèÿ âñå-
ìè ñëîÿìè íàñåëåíèÿ. Ðàññìîòðåííîå äåëî ñâèäåòåëüñòâóåò
òàêæå î òîì, ÷òî ðàáîòà ïî ðàçúÿñíåíèþ äåéñòâóþùåãî çàêîíî-
äàòåëüñòâà ñðåäè ãðàæäàí íóæäàåòñÿ â óëó÷øåíèè. 

Âî èñïîëíåíèå ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëè-
êè Áåëàðóñü îò 20 ôåâðàëÿ 2004 ã. Ìèíèñòåðñòâî çäðàâîîõðà-
íåíèÿ Ðåñïóáëèêè Áåëàðóñü ïðîèíôîðìèðîâàëî ñóáúåêòîâ õî-
çÿéñòâîâàíèÿ âñåõ ôîðì ñîáñòâåííîñòè, çàíèìàþùèõñÿ ìåäè-
öèíñêîé è ôàðìàöåâòè÷åñêîé äåÿòåëüíîñòüþ, î ñëåäóþùåì:

1. Îáÿçàòåëüíûì óñëîâèåì äëÿ ñîèñêàòåëÿ ëèöåíçèè è ëè-
öåíçèàòà ïðè ïðîäëåíèè ñðîêà äåéñòâèÿ ëèöåíçèè íà îñóùåñ-
òâëåíèå ìåäèöèíñêîé è ôàðìàöåâòè÷åñêîé äåÿòåëüíîñòè ÿâëÿ-
åòñÿ âûïîëíåíèå òðåáîâàíèé ïîñòàíîâëåíèÿ Ñîâåòà Ìèíèñò-
ðîâ Ðåñïóáëèêè Áåëàðóñü îò 20 îêòÿáðÿ 2003 ã. ¹ 1378 “Îá óò-
âåðæäåíèè ïîëîæåíèé î ëèöåíçèðîâàíèè âèäîâ äåÿòåëüíîñòè,

÷àñòíîñòè ñóäîâ; “ïîìîùü” òàêèì ãðàæäàíàì ñî ñòîðîíû þðèñ-
òîâ ïðè ïîäãîòîâêå èñêà â ñóä è ò.ä. È âäðóã, ïðè ñîõðàíåíèè
äåéñòâèÿ òåõ æå íîðì çàêîíîäàòåëüñòâà ïîëíûé ïîâîðîò ñó-
äåáíîé ïðàêòèêè â äðóãóþ ñòîðîíó – âçûñêàíèå äåíåæíûõ ñóìì
íå â ïîëüçó ïðàâîé ñòîðîíû, à â äîõîä ãîñóäàðñòâà.

Â òàêîé ñèòóàöèè, êàê ñ÷èòàåò Êîíñòèòóöèîííûé Ñóä, Âåð-
õîâíîìó Ñóäó ñëåäîâàëî èíôîðìèðîâàòü ñîîòâåòñòâóþùèå îð-
ãàíû î íåîáõîäèìîñòè ñîâåðøåíñòâîâàíèÿ àêòîâ çàêîíîäàòåëü-
ñòâà â öåëÿõ äîñòèæåíèÿõ èõ åäèíîîáðàçíîãî ïîíèìàíèÿ, à òàê-
æå âûïîëíèòü òðåáîâàíèÿ ñòàòüè 112 Êîíñòèòóöèè ïî ñâîåâðå-
ìåííîìó èñïîëüçîâàíèþ âîçìîæíîñòåé Êîíñòèòóöèîííîãî Ñóäà
äëÿ ñïðàâåäëèâîãî ðàçðåøåíèÿ âîçíèêàþùèõ ïðàâîâûõ ñïîðîâ.

Òîëüêî â Çàêîíå “Î âàëþòíîì ðåãóëèðîâàíèè è âàëþòíîì
êîíòðîëå”,  âñòóïèâøåì â ñèëó 5 íîÿáðÿ 2003 ã., ïðåäóñìîòðåí
çàïðåò íà èñïîëüçîâàíèå èíîñòðàííîé âàëþòû, öåííûõ áóìàã â
èíîñòðàííîé âàëþòå è (èëè) ïëàòåæíûõ äîêóìåíòîâ â èíîñòðàí-
íîé âàëþòå ïðè ïðîâåäåíèè âàëþòíûõ îïåðàöèé ìåæäó ðåçè-
äåíòàìè, çà èñêëþ÷åíèå ñëó÷àåâ, óñòàíîâëåííûõ óêàçàííûì çà-
êîíîì è èíûìè àêòàìè çàêîíîäàòåëüñòâà. Çàêîíîì îäíîçíà÷íî
ðàçðåøåíî â îòíîøåíèÿõ ìåæäó ôèçè÷åñêèìè ëèöàìè – ðåçè-
äåíòàìè, íå âûñòóïàþùèìè  ïðè ïðîâåäåíèè âàëþòíûõ îïåðà-
öèé â êà÷åñòâå èíäèâèäóàëüíûõ ïðåäïðèíèìàòåëåé, èñïîëüçî-
âàíèå èíîñòðàííîé âàëþòû, öåííûõ áóìàã â èíîñòðàííîé âàëþ-
òå è ïëàòåæíûõ äîêóìåíòîâ â èíîñòðàííîé âàëþòå â ñëó÷àÿõ:
äàðåíèÿ (â òîì ÷èñëå â âèäå ïîæåðòâîâàíèé), à òàêæå îòìåíû
äàðåíèÿ; ïðåäîñòàâëåíèÿ çàéìîâ, âîçâðàòà çàéìîâ è ïðîöåí-
òîâ çà ïîëüçîâàíèå èìè; ïåðåäà÷è íà õðàíåíèå è èõ âîçâðàòà.

Çàêëþ÷åíèåì Êîíñòèòóöèîííîãî Ñóäà, êîòîðîå ÿâëÿåòñÿ
îêîí÷àòåëüíûì è íå ïîäëåæèò îáæàëîâàíèþ èëè îïðîòåñòîâà-
íèþ, õîòÿ è ïðèçíàíà êîíñòèòóöèîííîñòü ïóíêòà 3 ñòàòüè 760
Ãðàæäàíñêîãî êîäåêñà âìåñòå ñ òåì îòìå÷åíî, ÷òî äî âñòóïëå-
íèÿ â ñèëó çàêîíà îò 22 èþëÿ 2003 ã. “Î âàëþòíîì ðåãóëèðîâà-
íèè è âàëþòíîì êîíòðîëå” ïîëîæåíèÿ èíûõ íîðìàòèâíûõ ïðà-
âîâûõ àêòîâ, ðåãóëèðîâàâøèõ îòíîøåíèÿ â äàííîì îáëàñòè, îò-
ëè÷àëèñü íåñîâåðøåíñòâîì, ïðîòèâîðå÷èâîñòüþ è íåîïðåäå-
ëåííîñòüþ. Òàêèì îáðàçîì, áûëè îñíîâàíèÿ äëÿ èõ íåîäíîç-
íà÷íîãî ïîíèìàíèÿ ãðàæäàíàìè è ïðèìåíåíèÿ íà ïðàêòèêå.

Îáðàùåíî âíèìàíèå Âåðõîâíîãî Ñóäà, êàê îðãàíà íàïðàâ-
ëÿâøåãî ñóäåáíóþ ïðàêòèêó è èçìåíèâøåãî åãî â 2001 ãîäó ïðè
ñîõðàíåíèè äåéñòâèÿ òåõ æå íîðì çàêîíîäàòåëüñòâà, íà òî, ÷òî
åå ïîâîðîò áûë îñóùåñòâëåí âîïðåêè èíòåðåñàì ó÷àñòíèêîâ
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ðÿäêà ðåàëèçàöèè êîíñòèòóöèîííîãî ïðàâà ãðàæäàí íà îáðàùå-
íèå â ãîñóäàðñòâåííûå îðãàíû, èíûå îðãàíèçàöèè áûëà âûðà-
æåíà â ðåøåíèè îò 15 àïðåëÿ 2004 ã. “Î êîíñòèòóöèîííîñòè Ïî-
ëîæåíèÿ î ïîðÿäêå ïðèåìà ãðàæäàí â Ìèíñêîì ãîðîäñêîì èñ-
ïîëíèòåëüíîì êîìèòåòå, óòâåðæäåííîãî ðåøåíèåì Ìèíñêîãî
ãîðîäñêîãî èñïîëíèòåëüíîãî êîìèòåòà îò 1 îêòÿáðÿ 2002 ã. ¹
1430”.

Â ñâîåì ðåøåíèè Êîíñòèòóöèîííûé Ñóä ïðèçíàë óêàçàííîå
Ïîëîæåíèå â ÷àñòè, ôàêòè÷åñêè èñêëþ÷àþùåé âîçìîæíîñòü
óñòíîãî îáðàùåíèÿ ãðàæäàí íà ëè÷íîì ïðèåìå, à òàêæå óñòà-
íàâëèâàþùåé  íåîáõîäèìîñòü îáîñíîâàíèÿ ãðàæäàíàìè çàêîí-
íîñòè ñâîèõ òðåáîâàíèé, íå ñîîòâåòñòâóþùèì ÷àñòÿì ïåðâîé,
òðåòüåé è ÷åòâåðòîé ñòàòüè 5 Çàêîíà “Îá îáðàùåíèÿõ ãðàæ-
äàí”.

Òîãäà Êîíñòèòóöèîííûé Ñóä ïðèçíàë íåîáõîäèìûì îáðàòèòü
âíèìàíèå íå òîëüêî Ìèíñêîãî ãîðîäñêîãî èñïîëíèòåëüíîãî êî-
ìèòåòà, íî è äðóãèõ ìåñòíûõ èñïîëíèòåëüíûõ è ðàñïîðÿäèòåëü-
íûõ îðãàíîâ íà íåîáõîäèìîñòü  íàäëåæàùåãî îáåñïå÷åíèÿ
êîíñòèòóöèîííîãî ïðàâà ãðàæäàí íà ïîäà÷ó îáðàùåíèé â ãîñó-
äàðñòâåííûå îðãàíû, â òîì ÷èñëå ïðàâà íà óñòíûå îáðàùåíèÿ
íà ëè÷íîì ïðèåìå. Ýòî ïðåäïîëàãàëî ïðèâåäåíèå â ñîîòâåò-
ñòâèå ñ òðåáîâàíèÿìè Çàêîíà “Îá îáðàùåíèÿõ ãðàæäàí” êàê
ïðèíÿòûõ èìè íîðìàòèâíûõ ïðàâîâûõ àêòîâ, òàê è ïðàâîïðèìå-
íèòåëüíîé ïðàêòèêè. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 15 àï-
ðåëÿ 2004 ã. áûëî íàïðàâëåíî 17 àïðåëÿ 2004 ã. â Ìèíñêèé ãî-
ðîäñêîé è âî âñå îáëàñòíûå èñïîëíèòåëüíûå êîìèòåòû, à òàê-
æå îïóáëèêîâàíî â ãàçåòàõ “Çâÿçäà” (24 àïðåëÿ 2004 ã.), “Íà-
ðîäíàÿ ãàçåòà” (27 àïðåëÿ 2004 ã.) è Íàöèîíàëüíîì ðååñòðå
ïðàâîâûõ àêòîâ Ðåñïóáëèêè Áåëàðóñü (2004 ã., ¹ 69, 6/404).

Âàæíî îòìåòèòü, ÷òî äàííîå ðåøåíèå Ìèíñêèì ãîðîäñêèì
èñïîëíèòåëüíûì êîìèòåòîì èñïîëíåíî. 7 ìàÿ 2004 ã. ¹ 933 â
Ïîëîæåíèå î ïîðÿäêå ïðèåìà ãðàæäàí â Ìèíñêîì ãîðîäñêîì
èñïîëíèòåëüíîì êîìèòåòå âíåñåíû ñîîòâåòñòâóþùèå èçìåíå-
íèÿ è äîïîëíåíèÿ. Ïî èìåþùèìñÿ ñâåäåíèÿì, Ãîìåëüñêèé îá-
ëèñïîëêîì Èíñòðóêöèþ î ïîðÿäêå ëè÷íîãî ïðèåìà ãðàæäàí â
Ãîìåëüñêîì îáëàñòíîì èñïîëíèòåëüíîì êîìèòåòå íå ïåðåñìàò-
ðèâàë.

Â ýòîé ñâÿçè Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî êîíñòèòóöè-
îííî-ïðàâîâîé ñìûñë ÷àñòåé ïåðâîé, òðåòüåé è ÷åòâåðòîé
ñòàòüè 5 Çàêîíà Ðåñïóáëèêè Áåëàðóñü “Îá îáðàùåíèÿõ ãðàæ-
äàí”, âûÿâëåííûé â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëè-

âûäà÷ó ëèöåíçèé íà êîòîðûå îñóùåñòâëÿåò Ìèíèñòåðñòâî
çäðàâîîõðàíåíèÿ”.

2. Ðóêîâîäèòåëÿì ñóáúåêòîâ õîçÿéñòâîâàíèÿ âñåõ ôîðì
ñîáñòâåííîñòè, ðóêîâîäèòåëÿì ñòðóêòóðíûõ ïîäðàçäåëåíèé,
èíäèâèäóàëüíûì ïðåäïðèíèìàòåëÿì è ïðèâëåêàåìûì èìè ìå-
äèöèíñêèì ðàáîòíèêàì ðàçðåøàåòñÿ ïðîõîæäåíèå àòòåñòàöèè
äëÿ ïîëó÷åíèÿ èìè ïåðâîé êâàëèôèêàöèîííîé êàòåãîðèè (ìè-
íóÿ âòîðóþ êàòåãîðèþ) ïðè íàëè÷èè ñòàæà ðàáîòû ïî ñîîòâåò-
ñòâóþùåé ñïåöèàëüíîñòè 6 è áîëåå ëåò.

Ñðîê äëÿ ïðîõîæäåíèÿ àòòåñòàöèè íà ïåðâóþ êâàëèôèêàöè-
îííóþ êàòåãîðèþ ñïåöèàëèñòàì áûë óñòàíîâëåí äî 1 äåêàáðÿ
2004 ã. âìåñòî ðàíåå íàìå÷åííîãî – 1 ìàÿ 2004 ã.

Êîíñòèòóöèîííûé Ñóä íà îñíîâàíèè ÷àñòè ÷åòâåðòîé ñò. 122
è ÷àñòè ïåðâîé ñò. 116 Êîíñòèòóöèè 23 àâãóñòà 2004 ã. ïðèíÿë
ðåøåíèå ïî âîïðîñó î ñîîòâåòñòâèè Çàêîíó Ðåñïóáëèêè Áåëà-
ðóñü “Îá îáðàùåíèÿõ ãðàæäàí” îòäåëüíûõ íîðì Èíñòðóêöèè î
ïîðÿäêå ëè÷íîãî ïðèåìà ãðàæäàí â Ãîìåëüñêîì îáëàñòíîì èñ-
ïîëíèòåëüíîì êîìèòåòå, óòâåðæäåííîé ðåøåíèåì Ãîìåëüñêîãî
îáëàñòíîãî èñïîëíèòåëüíîãî êîìèòåòà îò 17 àïðåëÿ 2003 ã. ¹
267.

Â ïîñòóïèâøåé â Êîíñòèòóöèîííûé Ñóä æàëîáå áûë ïîñòàâ-
ëåí âîïðîñ î ïðèçíàíèè Èíñòðóêöèè î ïîðÿäêå ëè÷íîãî ïðèåìà
ãðàæäàí â Ãîìåëüñêîì îáëàñòíîì èñïîëíèòåëüíîì êîìèòåòå,
óòâåðæäåííîé ðåøåíèåì Ãîìåëüñêîãî îáëàñòíîãî èñïîëíè-
òåëüíîãî êîìèòåòà îò 17 àïðåëÿ 2003 ã. ¹ 267, â ÷àñòè, èñêëþ-
÷àþùåé âîçìîæíîñòü óñòíîãî îáðàùåíèÿ ãðàæäàí íà ëè÷íîì
ïðèåìå ê ïðåäñåäàòåëþ îáëèñïîëêîìà, à òàêæå óñòàíàâëèâàþ-
ùåé íåîáõîäèìîñòü îáîñíîâàíèÿ ãðàæäàíàìè çàêîííîñòè ñâî-
èõ òðåáîâàíèé, íå ñîîòâåòñòâóþùåé ÷àñòÿì ïåðâîé, òðåòüåé è
÷åòâåðòîé ñòàòüè 5 Çàêîíà Ðåñïóáëèêè Áåëàðóñü “Îá îáðàùå-
íèÿõ ãðàæäàí”.

Çàÿâèòåëüíèöà îòìåòèëà, ÷òî ïî ïðè÷èíå íàëè÷èÿ â ïóíêòå
9 óêàçàííîé Èíñòðóêöèè íîðìû, ïðåäóñìàòðèâàþùåé, ÷òî
ãðàæäàíå çàïèñûâàþòñÿ íà ëè÷íûé ïðèåì ê ïðåäñåäàòåëþ îá-
ëèñïîëêîìà íà îñíîâàíèè ïèñüìåííîãî îáðàùåíèÿ ïî âîïðî-
ñàì, îòíîñÿùèìñÿ ê åãî êîìïåòåíöèè, åñëè èõ òðåáîâàíèÿ çà-
êîííû è íå ðåøåíû ñîîòâåòñòâóþùèìè äîëæíîñòíûìè ëèöàìè,
åé òðèæäû áûëî îòêàçàíî â ëè÷íîì ïðèåìå, à íà îñíîâàíèè
ïèñüìà èç óïðàâëåíèÿ îáðàçîâàíèÿ Ãîìåëüñêîãî îáëèñïîëêî-
ìà ïåðåïèñêà ñ íåé áûëà ïðåêðàùåíà.

Ïðàâîâàÿ ïîçèöèÿ Êîíñòèòóöèîííîãî Ñóäà ïî âîïðîñó ïî-
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ãðàæäàí íà âûõîä èç ÆÑÊ è ïîëó÷åíèå íàçàä âíåñåííûõ
ñðåäñòâ. Âåäü çäåñü ìîãóò áûòü ðàçëè÷íûå ïðè÷èíû êàê ìàòå-
ðèàëüíîãî (óäîðîæàíèå ñòðîèòåëüñòâà), òàê è èíîãî õàðàêòåðà,
íàïðèìåð ïåðååçä â äðóãîé íàñåëåííûé ïóíêò, ïîëó÷åíèå â
íàñëåäñòâî äîìà (êâàðòèðû), èçìåíåíèå ñåìåéíîãî ïîëîæåíèÿ
è ò.ä. Òî åñòü íåîáõîäèì áàëàíñ èíòåðåñîâ ñòîðîí. ×àñòî áûâ-
øèå ÷ëåíû ÆÑÊ äëèòåëüíîå âðåìÿ íå ìîãóò ïîëó÷èòü ñâîè
äåíüãè, òàê êàê  â ñîñòàâ ÆÑÊ íå ïðèíÿòû íîâûå ÷ëåíû ÆÑÊ,
íåò ñâîáîäíûõ ñðåäñòâ äëÿ ïðîèçâîäñòâà ðàñ÷åòà.

Òàêîãî ðîäà ïðîáëåìíàÿ ñèòóàöèÿ è ñòàëà ïðåäìåòîì ðàç-
ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà.

Âîïðîñ âîçâðàòà ïàåâûõ âçíîñîâ ãðàæäàíàì, âûáûâøèì èç
îðãàíèçàöèé ãðàæäàí-çàñòðîéùèêîâ, óæå ðàññìàòðèâàëñÿ
Êîíñòèòóöèîííûì Ñóäîì: 12 èþíÿ 2001 ã. áûëî ïðèíÿòî ðåøå-
íèå, â êîòîðîì Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî ïðåäóñìîò-
ðåííûå Âðåìåííûì ïîëîæåíèåì î ïîðÿäêå èíäåêñàöèè ïàåâûõ
âçíîñîâ, âîçâðàùàåìûõ ãðàæäàíàì â ñëó÷àå èõ âûõîäà èç æè-
ëèùíî-ñòðîèòåëüíûõ êîîïåðàòèâîâ, óòâåðæäåííûì ïîñòàíîâ-
ëåíèåì Êàáèíåòà Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü îò 6 èþíÿ
1996 ã. ¹ 375, ñðîêè âîçâðàòà óêàçàííûõ âçíîñîâ íå ó÷èòûâà-
þò îñîáåííîñòè ôîðìèðîâàíèÿ è ðàñõîäîâàíèÿ ôèíàíñîâûõ
ñðåäñòâ æèëèùíî-ñòðîèòåëüíûõ êîîïåðàòèâîâ, ÷òî óùåìëÿåò
ïðàâà è çàêîííûå èíòåðåñû ÷ëåíîâ êîîïåðàòèâîâ, óõóäøàåò
ôóíêöèîíèðîâàíèå æèëèùíî-ñòðîèòåëüíûõ êîîïåðàòèâîâ êàê
þðèäè÷åñêèõ ëèö, çàäåðæèâàåò çàâåðøåíèå ñòðîèòåëüñòâà æè-
ëûõ äîìîâ è ââîä èõ â ýêñïëóàòàöèþ.

Â äàííîì ðåøåíèè Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë Ñîâåòó
Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü: îïðåäåëèòü òàêîé ïîðÿäîê
âîçâðàòà ïàåâûõ âçíîñîâ, êîòîðûé îáåñïå÷èâàë áû ïðàâîâóþ çà-
ùèòó íå òîëüêî âûáûâàþùèõ, íî è îñòàþùèõñÿ ÷ëåíîâ æèëèùíî-
ñòðîèòåëüíûõ êîîïåðàòèâîâ, èíûõ îðãàíèçàöèé ãðàæäàí-çàñò-
ðîéùèêîâ; ïðåäóñìîòðåòü âîçìîæíûå ìåõàíèçìû îêàçàíèÿ ñî-
äåéñòâèÿ æèëèùíî-ñòðîèòåëüíûì êîîïåðàòèâàì, èíûì îðãàíè-
çàöèÿì ãðàæäàí-çàñòðîéùèêîâ â ðåøåíèè âîïðîñîâ, êàñàþùèõ-
ñÿ âîçâðàòà ïàåâûõ âçíîñîâ ãðàæäàíàì, âûáûâøèì èç ÷ëåíîâ
êîîïåðàòèâà (èíûõ îðãàíèçàöèé ãðàæäàí-çàñòðîéùèêîâ), ñ ó÷å-
òîì óâàæèòåëüíîñòè ïðè÷èí âûáûòèÿ, èíûõ çàñëóæèâàþùèõ
âíèìàíèÿ îáñòîÿòåëüñòâ; ïðè íåîáõîäèìîñòè ïîäãîòîâèòü è
âíåñòè ñîîòâåòñòâóþùèå ïðåäëîæåíèÿ çàêîíîäàòåëþ.

Â ñîîòâåòñòâèè ñ ïîñòàíîâëåíèåì Ñîâåòà Ìèíèñòðîâ Ðåñ-
ïóáëèêè Áåëàðóñü îò 1 äåêàáðÿ 2001 ã. ¹ 1735 “Î ïîðÿäêå è óñ-

êè Áåëàðóñü îò 15 àïðåëÿ 2004 ã., ÿâëÿåòñÿ îáùåîáÿçàòåëüíûì è
èñêëþ÷àåò ëþáîå èíîå  åãî èñòîëêîâàíèå ïîäçàêîííûìè àêòàìè,
â òîì ÷èñëå ðåøåíèÿìè ìåñòíûõ èñïîëíèòåëüíûõ è ðàñïîðÿäè-
òåëüíûõ îðãàíîâ, â ñâÿçè ñ ÷åì äëÿ ðàçðåøåíèÿ ïîñòàâëåííîãî
â îáðàùåíèè ãðàæäàíêè Ð. âîïðîñà íå òðåáóåòñÿ âûíåñåíèÿ íî-
âîãî ðåøåíèÿ, ïðåäóñìîòðåííîãî ñòàòüåé 35 Çàêîíà Ðåñïóáëèêè
Áåëàðóñü “Î Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè Áåëàðóñü”.

Ðåøåíèÿ Ìèíñêîãî ãîðèñïîëêîìà è Ãîìåëüñêîãî îáëèñïîë-
êîìà ñîîòâåòñòâåííî â ìàå è ñåíòÿáðå 2004 ã. áûëè ïðèâåäåíû
â ñîîòâåòñòâèå ñ ðåøåíèÿìè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëè-
êè Áåëàðóñü.

5 ÿíâàðÿ 2005 ã. Êîíñòèòóöèîííûé Ñóä ïðèíÿë ðåøåíèå «Î
ïðàâîâîì ðåãóëèðîâàíèè ïîðÿäêà è óñëîâèé âîçâðàòà ïàåâûõ
âçíîñîâ ëèöàì, âûáûâøèì èç îðãàíèçàöèé ãðàæäàí-çàñòðîé-
ùèêîâ».

Â íûíåøíèõ óñëîâèÿõ áåëîðóññêîå ãîñóäàðñòâî ïðåäïðèíè-
ìàåò íåîáõîäèìûå óñèëèÿ (ïðàâîâûå, îðãàíèçàöèîííûå, ýêîíî-
ìè÷åñêèå è äð.) äëÿ òîãî, ÷òîáû îáåñïå÷èòü æèëüåì íàøèõ
ãðàæäàí. Â ýòèõ öåëÿõ âñåìåðíî íà îáùåãîñóäàðñòâåííîì
óðîâíå ïîääåðæèâàåòñÿ èíèöèàòèâà  è ñàìèõ ãðàæäàí ïî ñòðî-
èòåëüñòâó æèëüÿ çà ñ÷åò ñîáñòâåííûõ ñðåäñòâ, â ÷àñòíîñòè ïîñ-
ðåäñòâîì ñîçäàíèÿ æèëèùíî-ñòðîèòåëüíûõ êîîïåðàòèâîâ. Â
Áåëàðóñè, êñòàòè, åæåãîäíî â ïîëòîðà – äâà ðàçà áîëüøå âîç-
âîäèòñÿ æèëüÿ, ÷åì â Ðîññèè è Óêðàèíå (â ðàñ÷åòå íà êîëè÷å-
ñòâî íàñåëåíèÿ).

ÆÑÊ èìååò äàâíèå òðàäèöèè: åùå â ïåðèîä ÑÑÑÐ ÷àñòü
ãðàæäàí óñêîðÿëà ðåøåíèå  ñîáñòâåííîé æèëèùíîé ïðîáëåìû
ïóòåì âñòóïëåíèÿ â ÷ëåíû ÆÑÊ. Â íûíåøíèõ óñëîâèÿõ ÆÑÊ ïî-
ëó÷èëî «âòîðîå äûõàíèå»: íåò òðóäíîñòåé ñ ïðèîáðåòåíèåì
ñòðîèòåëüíûõ ìàòåðèàëîâ, åñòü ïîäðÿäíûå ñòðîèòåëüíûå îðãà-
íèçàöèè, íàëàæåí ãîñóäàðñòâåííûé êîíòðîëü çà ñòðîèòåëü-
ñòâîì. Îäíàêî íå âñåãäà  ãðàæäàíå ìîãóò ïðîôèíàíñèðîâàòü
ñòðîèòåëüñòâî ñîáñòâåííîé êâàðòèðû. Â ýòîé ñâÿçè íà ïðàêòè-
êå ÷àñòî âîçíèêàåò êîíôëèêò èíòåðåñîâ ìåæäó ÆÑÊ êàê îðãà-
íèçàöèåé è áûâøèìè ÷ëåíàìè ÆÑÊ, ïîæåëàâøèìè âûéòè èç
åãî ñîñòàâà. Ñ îäíîé ñòîðîíû, êîãäà ãðàæäàíå ñîçäàþò ÆÑÊ,
òî òåì ñàìûì îíè áåðóò íà ñåáÿ îáùóþ îòâåòñòâåííîñòü çà
äîñòèæåíèå ïîñòàâëåííîé öåëè. Âàæíåéøåé ïðè ýòîì ÿâëÿåò-
ñÿ ñâîåâðåìåííàÿ óïëàòà âçíîñîâ. Ïîýòîìó îïðåäåëåííàÿ ðåã-
ëàìåíòàöèÿ âîçâðàòà ñðåäñòâ, âêëþ÷àÿ è ñðîêè, âïîëíå äîïóñ-
òèìà. È â òî æå âðåìÿ íåëüçÿ àáñîëþòíî îãðàíè÷èâàòü ïðàâî
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îðãàíû âëàñòè, áàíêè, íåáàíêîâñêèå ôèíàíñîâî-êðåäèòíûå,
ñòðàõîâûå îðãàíèçàöèè, ñóáúåêòû õîçÿéñòâîâàíèÿ.

Ýòî ëèøü  íåêîòîðûå íàïðàâëåíèÿ ïîèñêà ðåøåíèÿ. Êñòàòè,
ìåñòíûå îðãàíû  íå âñåãäà èñïîëüçóþò èìåþùèåñÿ âîçìîæíîñ-
òè ïî íàðàùèâàíèþ ñîáñòâåííîé ýêîíîìè÷åñêîé áàçû, ÷òî ïîç-
âîëèëî áû ðåøàòü óêàçàííûå âûøå è èíûå ñõîæèå ïðîáëåìû.
Òàê, íà íàø âçãëÿä, ñóùåñòâóþùèå î÷åðåäè íà äîëåâîå ñòðîè-
òåëüñòâî êâàðòèð, ãàðàæåé ñâèäåòåëüñòâóþò î íåäîñòàòêàõ â
óäîâëåòâîðåíèè íóæä ãðàæäàí. Íàä èõ óñòðàíåíèåì ñëåäóåò ðà-
áîòàòü, ñîâåðøåíñòâóÿ, â òîì ÷èñëå è ïðàâîâûå ìåõàíèçìû. 

Execution of the Decisions of Constitutional
Court as the Evidence of Development of

the State by the Legal Route

G.A.Vasilevich
President of Constitutional Court

of the Republic of Belarus

Summary

In the statement of the Constitutional Court “The condition of
the constitutional legitimacy in the Republic of Belarus in 2004”
is stated that for the successful formation of the Republic of
Belarus as a rule of law state, it is important to ensure the for-
mation of the modern system of legislation, which is based on
the constitutional principles and norms. It is important to men-
tion that the acts of the current legislation are based on the
legal pyramid formed on the basis of Constitution where all the
contradictions and gaps are excluded.   

The main task of the Constitution is to guarantee the corre-
spondence of the Constitution with all normative acts (part 1,
Article 116 The Fundamental Law).

The Constitutional Court of the Republic of Belarus adopts its

ëîâèÿõ âîçâðàòà (âíåñåíèÿ) ñðåäñòâ, ïîñòóïèâøèõ èç ðàçëè÷-
íûõ èñòî÷íèêîâ, ïðè ïðåêðàùåíèè (âîçîáíîâëåíèè) ó÷àñòèÿ â
ñòðîèòåëüñòâå (ðåêîíñòðóêöèè) æèëûõ ïîìåùåíèé” ïîñòàíîâ-
ëåíèåì Ìèíèñòåðñòâà àðõèòåêòóðû è ñòðîèòåëüñòâà Ðåñïóáëè-
êè Áåëàðóñü îò 28 ÿíâàðÿ 2002 ã. ¹ 3 áûëî óòâåðæäåíî Ïîëî-
æåíèå î ïîðÿäêå è óñëîâèÿõ âîçâðàòà (âíåñåíèÿ) ñðåäñòâ, ïîñ-
òóïèâøèõ èç ðàçëè÷íûõ èñòî÷íèêîâ, ïðè ïðåêðàùåíèè (âîçîá-
íîâëåíèè) ó÷àñòèÿ â ñòðîèòåëüñòâå (ðåêîíñòðóêöèè) æèëûõ ïî-
ìåùåíèé (äàëåå – Ïîëîæåíèå). 

Ïóíêòîì 7 Ïîëîæåíèÿ ïðåäóñìîòðåíî, ÷òî â ñëó÷àå äîáðî-
âîëüíîãî âûõîäà èëè èñêëþ÷åíèÿ èíâåñòîðà èç îðãàíèçàöèè
ãðàæäàí-çàñòðîéùèêîâ (ó÷àñòíèêîâ äîëåâîãî ñòðîèòåëüñòâà)
îáùåå ñîáðàíèå îðãàíèçàöèè ãðàæäàí-çàñòðîéùèêîâ (óïîëíî-
ìî÷åííûé îðãàí) ïðèíèìàåò ðåøåíèå îá èñêëþ÷åíèè åãî èç
ñîñòàâà îðãàíèçàöèè ãðàæäàí-çàñòðîéùèêîâ (î ðàñòîðæåíèè
äîãîâîðà ñ ó÷àñòíèêîì äîëåâîãî ñòðîèòåëüñòâà) è î âîçâðàòå
âíåñåííûõ ñðåäñòâ ïî ïðèíàäëåæíîñòè. Âîçâðàùàåìàÿ ñóììà
ñðåäñòâ ïîäëåæèò èíäåêñàöèè â ïîðÿäêå, ïðåäóñìîòðåííîì
Ïîëîæåíèåì, ñ ó÷åòîì èíäåêñà èçìåíåíèÿ ñòîèìîñòè ñòðîè-
òåëüíî-ìîíòàæíûõ ðàáîò, óòâåðæäåííîãî íà äàòó âûïëàòû.

Êîíñòèòóöèîííûé Ñóä â ðåøåíèè îò 5 ÿíâàðÿ 2005 ãîäà óñ-
òàíîâèë, ÷òî âîïðîñû, ðàíåå ïîñòàâëåííûå Êîíñòèòóöèîííûì
Ñóäîì (èìååòñÿ â âèäó  ðåøåíèå îò 12 èþíÿ 2001 ã.), íå íàø-
ëè äîëæíîãî ðàçðåøåíèÿ, âñëåäñòâèå ÷åãî íàðóøàþòñÿ ïðàâà è
çàêîííûå èíòåðåñû ãðàæäàí – áûâøèõ ÷ëåíîâ îðãàíèçàöèé
ãðàæäàí-çàñòðîéùèêîâ, êîòîðûì ñâîåâðåìåííî íå âîçâðàùà-
þòñÿ èõ ñîáñòâåííûå ñðåäñòâà. Äî íàñòîÿùåãî âðåìåíè íå îï-
ðåäåëåí äåéñòâåííûé ìåõàíèçì ôîðìèðîâàíèÿ ñðåäñòâ â ñëó-
÷àå íåâñòóïëåíèÿ íîâûõ ÷ëåíîâ (âçàìåí âûáûâøèõ) â îðãàíèçà-
öèè ãðàæäàí-çàñòðîéùèêîâ íà ïðîòÿæåíèè äëèòåëüíîãî âðåìå-
íè, ÷òî â êîíå÷íîì èòîãå ñêàçûâàåòñÿ è íà ôèíàíñîâîì ïîëî-
æåíèè îðãàíèçàöèè ãðàæäàí-çàñòðîéùèêîâ, çàìåäëåíèè òåì-
ïîâ ñòðîèòåëüñòâà èç-çà íåäîôèíàíñèðîâàíèÿ.

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî âûïëàòà ïðîèíäåêñèðî-
âàííûõ ñóìì ïàåâûõ âçíîñîâ âûáûâøèì ÷ëåíàì íå îáÿçàòåëü-
íî äîëæíà óâÿçûâàòüñÿ ñî âñòóïëåíèåì â îðãàíèçàöèþ ãðàæ-
äàí-çàñòðîéùèêîâ íîâûõ ÷ëåíîâ, åñëè áóäóò îïðåäåëåíû ïîðÿ-
äîê è óñëîâèÿ ïîäîáíîãî ðîäà âûïëàò èç ñïåöèàëüíîãî èñòî÷-
íèêà (ñïåöèàëüíî îáðàçóåìûõ ôîíäîâ). Ïî ìíåíèþ Êîíñòèòó-
öèîííîãî Ñóäà, ïðè óâàæèòåëüíîñòè ïðè÷èí âûõîäà èç ÷èñëà
çàñòðîéùèêîâ ãàðàíòàìè òàêèõ âûïëàò ìîãëè áû áûòü ìåñòíûå
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Â.Í. Øàïîâàë 

çàìåñòèòåëü Ïðåäñåäàòåëÿ 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû,

äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Ñóùíîñòíûå õàðàêòåðèñòèêè
êîíñòèòóöèîííîãî êîíòðîëÿ

Îäíîé èç íàèáîëåå äåéñòâåííûõ ãàðàíòèé â ðåàëèçàöèè
íîðì êîíñòèòóöèè ñ÷èòàåòñÿ êîíñòèòóöèîííûé êîíòðîëü, ïîíÿ-
òèå êîòîðîãî îïðåäåëÿåòñÿ ïî-ðàçíîìó. Íåðåäêî êîíñòèòóöèîí-
íûé êîíòðîëü òðàêòóþò øèðîêî êàê äåÿòåëüíîñòü ãîñóäàðñòâåí-
íûõ îðãàíîâ è äîëæíîñòíûõ ëèö, íàïðàâëåííóþ â öåëîì íà ïðè-
ìåíåíèå íîðìàòèâíî-ïðàâîâûõ àêòîâ, â ïðîöåññå êîòîðîé ïðî-
èñõîäèò âûÿñíåíèå èõ ñîîòâåòñòâèÿ êîíñòèòóöèè. Îäíàêî, ôàê-
òè÷åñêè, óíèâåðñàëüíîå çíà÷åíèå èìååò òðàêòîâêà êîíñòèòóöè-
îííîãî êîíòðîëÿ êàê äåÿòåëüíîñòè òàê íàçûâàåìûõ íåñóäåáíûõ
îðãàíîâ, ñóäîâ îáùåé èëè ñóäîâ ñïåöèàëüíîé (êîíñòèòóöèîí-
íîé) þðèñäèêöèè, ãëàâíûì íàçíà÷åíèåì êîòîðîé ÿâëÿåòñÿ
èìåííî ïðîâåðêà êîíñòèòóöèîííîñòè ïðàâîâûõ àêòîâ. Ãîñóäàð-
ñòâåííûå îðãàíû, êîòîðûå îñóùåñòâëÿþò, ïî ñóòè, ñïåöèàëèçè-
ðîâàííûé (íåñóäåáíûé èëè ñóäåáíûé) êîíñòèòóöèîííûé êîíò-
ðîëü, îáîáùåííî õàðàêòåðèçóþòñÿ êàê îðãàíû êîíñòèòóöèîííî-
ãî êîíòðîëÿ. 

Ïî ñâîåìó õàðàêòåðó ñïåöèàëèçèðîâàííûé êîíñòèòóöèîííûé
êîíòðîëü îòëè÷àåòñÿ îò êîíñòèòóöèîííîãî íàäçîðà. Ñ îäíîé
ñòîðîíû, ïðèíÿòûå â ïîðÿäêå îñóùåñòâëåíèÿ êîíñòèòóöèîííî-
ãî êîíòðîëÿ ðåøåíèÿ ÿâëÿþòñÿ ïî ñâîèì ïîñëåäñòâèÿì þðèäè-
÷åñêè îáÿçàòåëüíûìè è îêîí÷àòåëüíûìè. Îíè îáû÷íî âëåêóò óò-
ðàòó ñèëû ïðàâîâûì àêòîì èëè åãî îòäåëüíûìè ïîëîæåíèÿìè,
êîòîðûå áûëè ïðåäìåòîì ïðîâåðêè íà êîíñòèòóöèîííîñòü. Ñ
äðóãîé ñòîðîíû, ðåøåíèÿ, ïðèíÿòûå â ïîðÿäêå êîíñòèòóöèîí-

acts in the form of decisions. Their diversity is the conformation
of the constitutionality of the normative legal acts which can be
carried out on any level of the six subjects – President, two
chambers of Parliament, Government, Supreme Court and
Supreme Economic Court (part 4, Article 116 of Constitution).

Constitutional Court of the Republic of Belarus can under-
take an action against the checking  the constitutionality of the
normative acts if the citizen suggests it, and if it concerns the
acts of the local Council of Deputies, the local executive and
regulative bodies. According to the author in the future it is pos-
sible to achieve the consolidation of the institute of the consti-
tutional appeals in Constitution.  The Constitutional Court must
not only carry out the decision but also guarantee its realization
and consider the fulfillment of the decisions of  the
Constitutional Court as a barometer of the legislative state.

The author presents concrete decisions of Constitutional
Court of the Republic of Belarus and analyses the practice of
the realization of these decisions.
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íî è ôàêòè÷åñêè ñëóæèëè öåëÿì ðåâèçèè êîíñòèòóöèè.
Ïîñëå êðàõà òàê íàçûâàåìîé ïåðâîé èìïåðèè èäåÿ îõðàíû

êîíñòèòóöèè, îñóùåñòâëÿåìîé ñïåöèàëüíûì îðãàíîì, óòðàòèëà
ïðèâëåêàòåëüíîñòü äëÿ ìíîãèõ ôðàíöóçñêèõ ïîëèòèêîâ. Õàðàê-
òåðíî, ÷òî èìåííî â òî âðåìÿ íà êîíñòèòóöèîííîì óðîâíå áûë
çàäåêëàðèðîâàí ïðèíöèï êîðîëåâñêîãî, à íå íàðîäíîãî, ñóâåðå-
íèòåòà. Ñî âðåìåíåì ñîîòâåòñòâóþùàÿ èäåÿ áûëà îòðàæåíà â
Êîíñòèòóöèè Ôðàíöèè 1852 ãîäà, êîòîðàÿ ïðåäóñìàòðèâàëà îá-
ðàçîâàíèå Ñåíàòà, óïîëíîìî÷åííîãî ðåøàòü âîïðîñû êîíñòèòó-
öèîííîñòè àêòîâ çàêîíîäàòåëüíîãî îðãàíà. Ïîçäíåå îò èíñòèòó-
òà ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ îòêàçà-
ëèñü, íî Êîíñòèòóöèåé Ôðàíöèè 1946 ãîäà îí áûë âîññîçäàí â
ôîðìå Êîíñòèòóöèîííîé êîìèññèè.

Èäåÿ îõðàíû êîíñòèòóöèè ïîñðåäñòâîì äåÿòåëüíîñòè ñïå-
öèàëèçèðîâàííîãî íåñóäåáíîãî îðãàíà íàøëà âîïëîùåíèå â
äåéñòâóþùåé Êîíñòèòóöèè Ôðàíöèè 1958 ãîäà. Â ñîîòâåòñòâèè
ñ åå ïîëîæåíèÿìè îáðàçîâàí Êîíñòèòóöèîííûé ñîâåò, óïîëíî-
ìî÷åííûé îñóùåñòâëÿòü ïðåäâàðèòåëüíûé êîíñòèòóöèîííûé
êîíòðîëü èñêëþ÷èòåëüíî çà àêòàìè ïàðëàìåíòà. Àíàëèç ñòàòó-
ñà Êîíñòèòóöèîííîãî ñîâåòà ïîçâîëÿåò ñäåëàòü âûâîä î ïðååì-
ñòâåíîñòè ôðàíöóçñêîãî îïûòà ñïåöèàëèçèðîâàííîãî êîíñòèòó-
öèîííîãî êîíòðîëÿ. Ïðèñóùàÿ ñîâðåìåííîé Ôðàíöèè ôîðìà
íåñóäåáíîãî (ïî íåêîòîðûì îïðåäåëåíèÿì – êâàçèñóäåáíîãî)
êîíñòèòóöèîííîãî êîíòðîëÿ ïðèíÿòà â Êàçàõñòàíå, ðÿäå áûâøèõ
ôðàíöóçñêèõ êîëîíèàëüíûõ âëàäåíèé è â íåêîòîðûõ äðóãèõ
ñòðàíàõ.

Ïî÷òè îäíîâðåìåííî ñ íåñóäåáíûì âîçíèê ñóäåáíûé êîíñ-
òèòóöèîííûé êîíòðîëü. Êàê è ðàññìîòðåííûé âûøå, ýòîò âèä
ñîîòâåòñòâóþùåé ãîñóäàðñòâåííîé äåÿòåëüíîñòè áàçèðóåòñÿ
íà òåîðèè íàðîäíîãî ñóâåðåíèòåòà è îòîáðàæàåò ïîíèìàíèå
êîíñòèòóöèè êàê îñíîâíîãî çàêîíà, èìåþùåãî âûñøóþ ñèëó.
Ïðàêòèêà ñóäåáíîãî êîíòðîëÿ, ðåçóëüòàòàìè êîòîðîãî áûëî
ïðèçíàíèå ñóäàìè îáùåé þðèñäèêöèè àêòîâ çàêîíîäàòåëüíîãî
îðãàíà íå ñîîòâåòñòâóþùèìè îñíîâíîìó çàêîíó, áûëà ââåäåíà
âî âòîðîé ïîëîâèíå ÕV²²² ñòîëåòèÿ â îòäåëüíûõ ñåâåðîàìåðèêà-
íñêèõ øòàòàõ. Ñòàíîâëåíèå òàêîé ïðàêòèêè áûëî îáóñëîâëåíî
òåì, ÷òî ê òîìó âðåìåíè ïðèìåíåíèå çàêîíîâ íà÷àëè ðàññìàò-
ðèâàòü êàê îáÿçàííîñòü  ñóäîâ, ÷åì, â ÷àñòíîñòè, ïðåäâîñõèòè-
ëè ôîðìèðîâàíèå ñîâðåìåííîé èäåîëîãèè þðèäè÷åñêîãî ïîçè-
òèâèçìà. Ñóäåáíàÿ ïðîâåðêà ñîîòâåòñòâèÿ çàêîíîâ êîíñòèòó-
öèè ñ÷èòàëàñü ïðåäïîñûëêîé èõ ïðàâèëüíîãî ïðèìåíåíèÿ. 

íîãî íàäçîðà, èìåþò ðåêîìåíäàòåëüíîå çíà÷åíèå. Îíè àäðåñî-
âàíû ãîñóäàðñòâåííîìó îðãàíó èëè äîëæíîñòíîìó ëèöó, ïðè-
íÿâøåìó (èçäàâøåìó) ïðàâîâîé àêò, êîíñòèòóöèîííîñòü êîòî-
ðîãî ïðîâåðÿëàñü, è ìîãóò ñîäåðæàòü óêàçàíèå îòíîñèòåëüíî
ïðèâåäåíèÿ ýòîãî àêòà â ñîîòâåòñòâèå ñ êîíñòèòóöèåé. 

Òåì íå ìåíåå ïîíÿòèÿ êîíñòèòóöèîííîãî êîíòðîëÿ è êîíñòèòó-
öèîííîãî íàäçîðà â íåêîòîðûõ ñëó÷àÿõ îòîæäåñòâëÿþò. Îòñþäà -
êëàññèôèêàöèÿ ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ
íà óñòàíàâëèâàþùèé (îáÿçûâàþùèé) è êîíñóëüòàòèâíûé. Ñóùåñò-
âóåò òàêæå ïîäõîä, ñîãëàñíî êîòîðîìó õàðàêòåð êîíñòèòóöèîííîãî
íàäçîðà ïðèçíàþò çà ãîñóäàðñòâåííîé äåÿòåëüíîñòüþ, îñóùåñ-
òâëÿåìîé îáû÷íî â ôîðìàõ ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîí-
íîãî êîíòðîëÿ, îòíîñèòåëüíî ðåøåíèÿ âîïðîñîâ êîíñòèòóöèîííîñ-
òè ïðàâîâûõ àêòîâ, åùå íå âñòóïèâøèõ â äåéñòâèå.

Èñòîêîì ñòàíîâëåíèÿ ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîí-
íîãî êîíòðîëÿ áûëî ñîçäàíèå â êîíöå ÕV²²² ñòîëåòèÿ âî Ôðàí-
öèè ãîñóäàðñòâåííîãî îðãàíà, ê ïîëíîìî÷èÿì êîòîðîãî îòíåñëè
óñòàíîâëåíèå êîíñòèòóöèîííîñòè çàêîíîäàòåëüíûõ àêòîâ. Èäåþ
îõðàíû êîíñòèòóöèè â 1795 ãîäó âûäâèíóë Ý.Ñèéåñ, êîòîðûé ñ
öåëüþ îáåñïå÷åíèÿ ðåàëèçàöèè íîðì êîíñòèòóöèè íàñòàèâàë
íà ñîçäàíèè “ñïåöèàëüíîé âëàñòè”, êîòîðàÿ ìîãëà áû îòìåíÿòü
çàêîíîäàòåëüíûå àêòû, ïðîòèâîðå÷àùèå  êîíñòèòóöèè. Ïî åãî
ìíåíèþ, ñîçäàíèå òàêîé “âëàñòè” áûëî áû åñòåñòâåííûì ðå-
çóëüòàòîì ðàçìåæåâàíèÿ ó÷ðåäèòåëüíîé è çàêîíîäàòåëüíîé
“âëàñòåé”. Ý.Ñèéåñ ñ÷èòàë, ÷òî ñóäåáíàÿ âëàñòü íå äîëæíà îõ-
ðàíÿòü êîíñòèòóöèþ è ïðåäëàãàë íàäåëèòü ñîîòâåòñòâóþùèìè
ïîëíîìî÷èÿìè ñïåöèàëüíûé îðãàí “ïîëèòè÷åñêîãî è ïðåäñòà-
âèòåëüíîãî õàðàêòåðà”, êîòîðûé îí íàçûâàë êîíñòèòóöèîííûì
æþðè (ôð. jurie contitutionnare).

Èäåÿ Ý.Ñèéåñà áûëà ðåàëèçîâàíà â Êîíñòèòóöèè Ôðàíöèè
1799 ãîäà, êîòîðàÿ ñîäåðæàëà îòäåëüíóþ ãëàâó îá îõðàíèòåëü-
íîì ñåíàòå. Îõðàíèòåëüíûé ñåíàò ìîã îòìåíÿòü çàêîíîäàòåëü-
íûå àêòû â ñëó÷àÿõ óñòàíîâëåíèÿ èõ íåêîíñòèòóöèîííîñòè, ïðè-
÷åì ñîîòâåòñòâóþùèå ïðåäñòàâëåíèÿ äîïóñêàëèñü ëèøü îòíî-
ñèòåëüíî íåîïóáëèêîâàííûõ àêòîâ. Òåì ñàìûì ïðåäóñìàòðè-
âàëñÿ ïðåäâàðèòåëüíûé (ïî ñîâðåìåííîìó îïðåäåëåíèþ) êîíñ-
òèòóöèîííûé êîíòðîëü. Â äàëüíåéøåì ïîëó÷èëà ðàñïðîñòðàíå-
íèå ïðàêòèêà ïðèíÿòèÿ îõðàíèòåëüíûì ñåíàòîì àêòîâ ðàçúÿñ-
íåíèÿ (òîëêîâàíèÿ) êîíñòèòóöèè. Ýòè ðàçúÿñíåíèÿ, êîòîðûå ïî
ïðèìåðó Äðåâíåãî Ðèìà èìåëè íàçâàíèå ñåíàòóñ-êîíñóëüòîâ,
áûëè íå òîëüêî íîðìàòèâíûìè ïî õàðàêòåðó ïðàâîâûìè àêòàìè,
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åòñÿ äåéñòâóþùèì, îäíàêî íè îäèí äðóãîé ñóä íå ìîæåò åãî
ïðèìåíÿòü. È õîòÿ ñóäû îòêàçàëèñü îò ðàññìîòðåíèÿ òàê íàçû-
âàåìûõ ïîëèòè÷åñêèõ âîïðîñîâ, êîòîðûå âîçíèêàþò â ñâÿçè ñ
ïðèìåíåíèåì ïðàâîâûõ àêòîâ, ÿâëÿþùèõñÿ ïðåäìåòîì óïîìè-
íàâøåéñÿ ýêñïåðòèçû, îñóùåñòâëÿåìûé ñóäàìè (ïðåæäå âñåãî
âåðõîâíûì ñóäîì)  êîíñòèòóöèîííûé êîíòðîëü îáúåêòèâíî îïè-
ðàåòñÿ íà òîëêîâàíèå îñíîâíîãî çàêîíà è íåðåäêî ïî ñâîèì
ïîñëåäñòâèÿì èìååò âåñîìîå ïîëèòè÷åñêîå çíà÷åíèå.

Äðóãîé “ìîäåëüþ” ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ ÿâ-
ëÿåòñÿ àâñòðèéñêàÿ èëè åâðîïåéñêàÿ. Âûäàþùóþñÿ ðîëü â
îáîñíîâàíèè ýòîé “ìîäåëè” ñûãðàë Ã. Êåëüçåí, â ñâÿçè ñ ÷åì
åå èíîãäà íàçûâàþò êåëüçåíîâñêîé. Ïî ñìûñëó ýòîé “ìîäåëè”,
ñîîòâåòñòâóþùàÿ ôóíêöèÿ ïðèñóùà ñïåöèàëèçèðîâàííîìó ñó-
äåáíîìó îðãàíó (îðãàíó êîíñòèòóöèîííîé þðèñäèêöèè), êîòî-
ðûé îáû÷íî èìååò íàçâàíèå êîíñòèòóöèîííîãî ñóäà. Ñîçäàíèå
ïåðâûõ êîíñòèòóöèîííûõ ñóäîâ â ïåðèîä ìåæäó ìèðîâûìè âîé-
íàìè (Àâñòðèÿ, Èñïàíèÿ, ×åõîñëîâàêèÿ è íåêîòîðûå äðóãèå
ñòðàíû) îçíàìåíîâàëî íîâûé ýòàï ðàçâèòèÿ ñóäåáíîãî êîíñòè-
òóöèîííîãî êîíòðîëÿ. Îäíàêî øèðîêîå ïðèçíàíèå åâðîïåéñêàÿ
“ìîäåëü” ïðèîáðåëà ïîñëå âòîðîé ìèðîâîé âîéíû. Â ÷àñòíîñ-
òè, åå âîñïðèíÿëè âî âñåõ ïîñòñîöèàëèñòè÷åñêèõ ñòðàíàõ, à
òàêæå ïî÷òè âî âñåõ áûâøèõ ðåñïóáëèêàõ â ñîñòàâå ÑÑÑÐ. 

Êàê îòìå÷àëîñü, èäåîëîãîì åâðîïåéñêîé “ìîäåëè” ñóäåáíî-
ãî êîíñòèòóöèîííîãî êîíòðîëÿ áûë Ã.Êåëüçåí, êîòîðûé ñ÷èòàë,
÷òî äåÿòåëüíîñòü êîíñòèòóöèîííîãî ñóäà äîëæíà îáåñïå÷èâàòü
âåðõîâåíñòâî êîíñòèòóöèè è óòâåðæäàòü èåðàðõèþ ïðàâîâûõ
íîðì âî ãëàâå èìåííî ñ êîíñòèòóöèåé êàê îñíîâîïîëîæíîé
íîðìîé. Ïî åãî ìíåíèþ, ðàçðåøåíèå âîïðîñîâ êîíñòèòóöèîí-
íîñòè âîçìîæíî èñêëþ÷èòåëüíî ñ ïîçèöèé þðèäè÷åñêîãî  ïîçè-
òèâèçìà, â ñâÿçè ñ ÷åì îí îòðèöàë çíà÷åíèå åñòåñòâåííîãî
ïðàâà êàê ”èíñòðóìåíòàðèÿ” â îñóùåñòâëåíèè ñóäåáíîãî êîíñ-
òèòóöèîííîãî êîíòðîëÿ. Èíà÷å îðãàí êîíñòèòóöèîííîé þðèñ-
äèêöèè ìîæåò ïîäìåíÿòü “çàêîíîäàòåëÿ”, à ó÷åíûé èñêëþ÷àë
íîðìîòâîð÷åñòâî ïðè îñóùåñòâëåíèè êîíñòèòóöèîííîãî ñóäîï-
ðîèçâîäñòâà. 

Ã.Êåëüçåí íå ïðèçíàâàë íàëè÷èÿ ó êîíñòèòóöèîííîãî ñóäà
ïðèçíàêîâ òàê íàçûâàåìîãî ïîëèòè÷åñêîãî îðãàíà, õîòÿ îãîâà-
ðèâàë åãî ðîëü â çàùèòå ïðàâ ïàðëàìåíòñêîé îïïîçèöèè. Îò-
ñþäà - ïðàâî îïðåäåëåííîãî ÷èñëà ÷ëåíîâ ïàðëàìåíòà îáðà-
ùàòüñÿ ê îðãàíó êîíñòèòóöèîííîé þðèñäèêöèè ïî âîïðîñàì ñî-
îòâåòñòâèÿ êîíñòèòóöèè ïðàâîâûõ (âêëþ÷àÿ ïàðëàìåíòñêèå) àê-

Íà òåîðåòè÷åñêîì óðîâíå èäåþ íåîáõîäèìîñòè îñóùåñòâëå-
íèÿ ñóäîì ïðîâåðêè êîíñòèòóöèîííîñòè çàêîíîâ îäíèì èç ïåð-
âûõ âûñêàçàë À.Ãàìèëüòîí. Â îäíîé èç ïóáëèêàöèé, âêëþ÷åííûõ
â ñáîðíèê “Ôåäåðàëèñò” (1787-1788 ãîäû), îí çàìåòèë, ÷òî ñî-
äåðæàíèå è çíà÷åíèå ïîëîæåíèé êîíñòèòóöèè è çàêîíîâ â ïðî-
öåññå ñâîåé äåÿòåëüíîñòè äîëæíû âûÿñíÿòü (òîëêîâàòü) ñóäû.
È åñëè ïðè ýòîì áóäóò óñòàíîâëåíû ïðîòèâîðå÷èÿ ìåæäó êîíñ-
òèòóöèåé è êîíêðåòíûì çàêîíîì, ñóä îáÿçàí “ïîñòàâèòü êîíñòè-
òóöèþ íàä çàêîíîì”, èáî, ïî óòâåðæäåíèþ À.Ãàìèëüòîíà, “íà-
ìåðåíèÿ íàðîäà âûøå íàìåðåíèé åãî ïðåäñòàâèòåëåé”. Ïðè
ýòîì À. Ãàìèëüòîí äåëàë àêöåíò íà òîì, ÷òî ëþáîé çàêîí, êîòî-
ðûé ïðîòèâîðå÷èò êîíñòèòóöèè, íå ìîæåò èìåòü ñèëó. 

Íà ïî÷âå ñîîòâåòñòâóþùèõ èäåé â íà÷àëå Õ²Õ ñòîëåòèÿ
ôóíêöèÿ êîíñòèòóöèîííîãî êîíòðîëÿ áûëà ïðèçíàíà çà ñóäàìè
è íà óðîâíå ôåäåðàöèè. Õàðàêòåðíî, ÷òî íàçâàííàÿ ôóíêöèÿ
áûëà èìåííî ïðèçíàíà âåðõîâíûì ñóäîì ïîñðåäñòâîì òîëêîâà-
íèÿ îïðåäåëåííûõ ïîëîæåíèé Êîíñòèòóöèè ÑØÀ. Ïîýòîìó íåñ-
ëó÷àéíî “ìîäåëü” ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ, ñîã-
ëàñíî êîòîðîé åãî îñóùåñòâëÿþò ñóäû îáùåé þðèñäèêöèè, îï-
ðåäåëÿþò êàê àìåðèêàíñêóþ. Â ñâÿçè ñ òåì, ÷òî òàêîé êîíòðîëü
îñóùåñòâëÿþò ïðàêòè÷åñêè âñå ñóäû, àìåðèêàíñêóþ “ìîäåëü”
íåðåäêî òàêæå õàðàêòåðèçóþò êàê äåöåíòðàëèçîâàííóþ èëè êàê
äèôôóçíóþ. Åå ðàçíîâèäíîñòüþ ñ÷èòàåòñÿ ðàçðåøåíèå âîïðî-
ñîâ î ñîîòâåòñòâèè êîíñòèòóöèè ïðàâîâûõ àêòîâ íå âñåìè ñó-
äàì, à òîëüêî âûñøèì ñóäîì â ñèñòåìå ñóäîâ îáùåé þðèñäèê-
öèè (Àâñòðàëèÿ, Èíäèÿ, Èðëàíäèÿ, Ìåêñèêà, Øâåéöàðèÿ è ò.ï.).
Èíîãäà ôóíêöèþ ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ îòâîäÿò
ñïåöèàëüíîé ïàëàòå èëè êîëëåãèè ñîîòâåòñòâóþùåãî âûñøåãî
ñóäà (Ýñòîíèÿ, Êîñòà-Ðèêà, Ïàðàãâàé è íåêîòîðûå äðóãèå ñòðà-
íû). 

Ïðèðîäó àìåðèêàíñêîé “ìîäåëè” îïðåäåëÿåò òðàêòîâêà ñó-
äåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ êàê ñóãóáî ïðàâîâîé äåÿ-
òåëüíîñòè. Âíåøíå âñå ñâîäèòñÿ ê ñâîåîáðàçíîé þðèäè÷åñêîé
ýêñïåðòèçå çàêîíà, äðóãîãî íîðìàòèâíîãî è äàæå èíäèâèäóàëü-
íîãî ïðàâîâîãî àêòà, îñóùåñòâëÿåìîé ñóäîì â ñâÿçè ñ ðàññìîò-
ðåíèåì êîíêðåòíîãî äåëà (ãðàæäàíñêîãî èëè êðèìèíàëüíîãî).
Ñîîòâåòñòâóþùåå ðåøåíèå ñóäà ïðèçíàåòñÿ îáÿçàòåëüíûì â
ïðåäåëàõ åãî òåððèòîðèàëüíîé þðèñäèêöèè, à â ñëó÷àÿõ àïåë-
ëÿöèîííîãî îáæàëîâàíèÿ îêîí÷àòåëüíîå ðåøåíèå ïðèíèìàåò
âåðõîâíûé ñóä. Ïðàâîâîé àêò, ïðèçíàííûé âåðõîâíûì ñóäîì
íåêîíñòèòóöèîííûì ïîëíîñòüþ èëè ÷àñòè÷íî, ôîðìàëüíî îñòà-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(27)`05 Àêòóàëüíûå ïðîáëåìû

50 51



Âî ìíîãèõ ñòðàíàõ îñóùåñòâëÿåìûé îðãàíîì êîíñòèòóöèîí-
íîé þðèñäèêöèè êîíòðîëü êàñàåòñÿ  êîíñòèòóöèîííîñòè
äåéñòâóþùèõ ìåæäóíàðîäíûõ äîãîâîðîâ èëè (è) äîãîâîðîâ, êî-
òîðûå åùå íå ñòàëè îáÿçàòåëüíûìè äëÿ ãîñóäàðñòâà. Ñîîòâåò-
ñòâóþùèå ïîëíîìî÷èÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû çàôèê-
ñèðîâàíû â ÷àñòè ïåðâîé ñòàòüè 151 Êîíñòèòóöèè Óêðàèíû.
Èíîãäà ïðåäïîëàãàåòñÿ ïðîâåðêà êîíñòèòóöèîííîñòè ïðèíÿòûõ
ïàðëàìåíòîì çàêîíîâ è íåêîòîðûõ äðóãèõ ïðàâîâûõ àêòîâ äî
âñòóïëåíèÿ èõ â äåéñòâèå. Óíèêàëüíîé ïî ñîäåðæàíèþ ïðåäñ-
òàâëÿåòñÿ ñòàòüÿ 159 Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðîé
çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû
ðàññìàòðèâàåòñÿ Âåðõîâíîé Ðàäîé Óêðàèíû ïðè íàëè÷èè çàê-
ëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îòíîñèòåëüíî ñîîò-
âåòñòâèÿ çàêîíîïðîåêòà òðåáîâàíèÿì åå ñòàòåé 157 è 158. Ðå-
øåíèåì Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î âíåñåíèè
èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (1998 ãîä) óñòàíîâëåíî, ÷òî
òàêîå çàêëþ÷åíèå èìååò äëÿ Âåðõîâíîé Ðàäû Óêðàèíû “îáÿçà-
òåëüíóþ ñèëó”. 

Ê ïîëíîìî÷èÿì îðãàíà êîíñòèòóöèîííîé þðèñäèêöèè îáû÷-
íî îòíåñåíî ðàññìîòðåíèå êîìïåòåíöèîííûõ ñïîðîâ. ×àùå
âñåãî ïðåäìåòîì ðàññìîòðåíèÿ ÿâëÿåòñÿ ðàçãðàíè÷åíèå êîì-
ïåòåíöèè âûñøèõ îðãàíîâ ãîñóäàðñòâà, ôóíêöèîíàëüíî îòíå-
ñåííûõ ê çàêîíîäàòåëüíîé èëè èñïîëíèòåëüíîé âëàñòè (ïàðëà-
ìåíò, ãëàâà ãîñóäàðñòâà è ïðàâèòåëüñòâî). Â ôåäåðàòèâíûõ ãî-
ñóäàðñòâàõ ñïåöèàëèçèðîâàííûå ñóäåáíûå îðãàíû ðàññìàòðè-
âàþò äåëà îòíîñèòåëüíî ðàçãðàíè÷åíèÿ êîìïåòåíöèè ìåæäó
ôåäåðàöèåé è ñóáúåêòàìè, à òàêæå ìåæäó ñàìèìè ñóáúåêòàìè.
Âî ìíîãèõ ñòðàíàõ îðãàí êîíñòèòóöèîííîé þðèñäèêöèè ïðèíè-
ìàåò ó÷àñòèå â ïðîöåäóðå, îáîáùåííî îïðåäåëÿåìîé êàê èì-
ïè÷ìåíò. Â ÷àñòíîñòè, î ñîîòâåòñòâóþùåì ó÷àñòèè Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû ãîâîðèòñÿ â ÷àñòè øåñòîé ñòàòüè 111 è â
÷àñòè âòîðîé ñòàòüè 151 Êîíñòèòóöèè Óêðàèíû.

Â ðÿäå ñòðàí îðãàí êîíñòèòóöèîííîé þðèñäèêöèè ðàçðå-
øàåò âîïðîñû êîíñòèòóöèîííîñòè ïðîâåäåíèÿ âûáîðîâ è ðå-
ôåðåíäóìà è ìîæåò ïðèçíàâàòü èõ ðåçóëüòàòû íåäåéñòâèòåëü-
íûìè. Â íåêîòîðûõ ñòðàíàõ äîïóñêàåòñÿ âîçìîæíîñòü çàïðå-
òà ïî ðåøåíèþ êîíñòèòóöèîííîãî ñóäà ïîëèòè÷åñêèõ ïàðòèé â
ñëó÷àå ïðèçíàíèÿ èõ äåÿòåëüíîñòè èëè ïðîãðàììíûõ äîêó-
ìåíòîâ íåêîíñòèòóöèîííûìè. Ñïåöèàëèçèðîâàííûé ñóäåáíûé
îðãàí èíîãäà íàäåëÿåòñÿ ïîëíîìî÷èåì, îïðåäåëÿåìûì êàê
îñóùåñòâëåíèå îôèöèàëüíîãî òîëêîâàíèÿ êîíñòèòóöèè è çà-

òîâ, ïðåäóñìîòðåííîå âî ìíîãèõ îñíîâíûõ çàêîíàõ. Ã.Êåëüçåí
ñ÷èòàë ôóíêöèåé ñîîòâåòñòâóþùåãî îðãàíà ðàçðåøåíèå êîìïå-
òåíöèîííûõ ñïîðîâ, êîòîðûå âîçíèêàþò â ñôåðå âçàèìîäåé-
ñòâèÿ çàêîíîäàòåëüíîé è èñïîëíèòåëüíîé âëàñòåé, à òàêæå ôå-
äåðàëüíîãî “öåíòðà” è ñóáúåêòîâ ôåäåðàöèè. Ïðèìå÷àòåëüíî,
÷òî ïîñëå âòîðîé ìèðîâîé âîéíû ñîçäàíèå îðãàíà êîíñòèòóöè-
îííîé þðèñäèêöèè ñòàëè ñâÿçûâàòü ñ çàùèòîé ïðàâ ÷åëîâåêà.

Îáîñíîâàííóþ Ã.Êåëüçåíîì åâðîïåéñêóþ “ìîäåëü” õàðàêòå-
ðèçóåò ôóíêöèîíèðîâàíèå åäèíîãî îðãàíà êîíñòèòóöèîííîé
þðèñäèêöèè, î ÷åì, â ÷àñòíîñòè, ãîâîðèòñÿ â ñòàòüå 147 Êîíñ-
òèòóöèè Óêðàèíû. Âìåñòå ñ òåì â îòäåëüíûõ ôåäåðàòèâíûõ ãî-
ñóäàðñòâàõ êîíñòèòóöèîííûå ñóäû ñîçäàíû íå òîëüêî íà ôåäå-
ðàëüíîì óðîâíå, íî è âî âñåõ èëè â ÷àñòè ñóáúåêòîâ ôåäåðà-
öèè (Ðîññèÿ, ÔÐÃ). Êîíñòèòóöèîííûé ñóä êàê îðãàí êîíñòèòó-
öèîííîé þðèñäèêöèè ñ÷èòàåòñÿ ñïåöèàëèçèðîâàííûì ñóäåá-
íûì îðãàíîì, êîòîðûé íå âõîäèò â ñèñòåìó ñóäîâ îáùåé þðèñ-
äèêöèè. Íåðåäêî åãî ñòàòóñ ôèêñèðóþò â ñïåöèàëüíîì ðàçäå-
ëå êîíñòèòóöèè, îòäåëüíî îò  åå ðàçäåëà, ïîñâÿùåííîãî îñíî-
âàì ñóäîóñòðîéñòâà è îñóùåñòâëåíèÿ ïðàâîñóäèÿ. Ïðèìåðîì
ìîæåò ñëóæèòü Êîíñòèòóöèÿ Óêðàèíû, êîòîðàÿ ñîäåðæèò ðàç-
äåëû âîñüìîé è äâåíàäöàòûé – ñîîòâåòñòâåííî “Ïðàâîñóäèå”
è “Êîíñòèòóöèîííûé Ñóä Óêðàèíû”. Òåì ñàìûì, ïî ñóòè, êîíñ-
òàòèðóåòñÿ îòëè÷èå ïîíÿòèé ïðàâîñóäèÿ è ñóäåáíîãî êîíñòèòó-
öèîííîãî êîíòðîëÿ. 

Ñîäåðæàíèå êîìïåòåíöèè îðãàíà êîíñòèòóöèîííîé þðèñ-
äèêöèè íå îãðàíè÷åíî ðàçðåøåíèåì âîïðîñîâ ñîîòâåòñòâèÿ
êîíñòèòóöèè ïðàâîâûõ àêòîâ, õîòÿ èìåííî ýòî ÿâëÿåòñÿ åãî èñ-
õîäíûì ïîëíîìî÷èåì. Ê ïðàâîâûì àêòàì, êîíñòèòóöèîííîñòü
êîòîðûõ ìîæåò áûòü ïðîâåðåíà ñïåöèàëèçèðîâàííûì ñóäåá-
íûì îðãàíîì, îòíåñåíû ïðåæäå âñåãî çàêîíû, à òàêæå  íîðìà-
òèâíî-ïðàâîâûå àêòû ãëàâû ãîñóäàðñòâà è ïðàâèòåëüñòâà. Òåì
íå ìåíåå íåðåäêî òàêîé êîíòðîëü íàïðàâëåí íà ïðîâåðêó
êîíñòèòóöèîííîñòè èíûõ íîðìàòèâíûõ è äàæå èíäèâèäóàëüíûõ
ïðàâîâûõ àêòîâ. Òàê, ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 150 Êîíñ-
òèòóöèè Óêðàèíû ê ïîëíîìî÷èÿì Êîíñòèòóöèîííîãî Ñóäà Óêðà-
èíû ïðèíàäëåæèò ðàçðåøåíèå âîïðîñîâ î êîíñòèòóöèîííñòè
ïðàâîâûõ àêòîâ (íîðìàòèâíûõ è èíäèâèäóàëüíûõ) íå òîëüêî
Âåðõîâíîé Ðàäû Óêðàèíû, Ïðåçèäåíòà Óêðàèíû è Êàáèíåòà
Ìèíèñòðîâ Óêðàèíû, íî è Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñ-
ïóáëèêè Êðûì, êîòîðàÿ ÿâëÿåòñÿ ïðåäñòàâèòåëüíûì îðãàíîì
òåððèòîðèàëüíîé àâòîíîìèè. 
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Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, íî áûë óìåíüøåí êîëè÷åñò-
âåííûé ñîñòàâ ýòîãî îðãàíà.  Â 1995 ãîäó îáùèå ïîëîæåíèÿ
îòíîñèòåëüíî Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû âêëþ÷èëè â
Êîíñòèòóöèîííûé Äîãîâîð, îäíàêî äî ïðèíÿòèÿ íîâîé Êîíñòè-
òóöèè Óêðàèíû ýòîò îðãàí òàê è íå áûë îáðàçîâàí. Äåéñòâóþ-
ùàÿ Êîíñòèòóöèÿ Óêðàèíû ñóùåñòâåííî èçìåíèëà ïîðÿäîê
ôîðìèðîâàíèÿ è ïîëíîìî÷èÿ ñîîòâåòñòâóþùåãî ãîñóäàð-
ñòâåííîãî îðãàíà.

Ñåãîäíÿ ïðèçíàíà õàðàêòåðèñòèêà Êîíñòèòóöèîííîãî Ñóäà
Óêðàèíû êàê ñïåöèàëèçèðîâàííîãî ñóäåáíîãî îðãàíà, â îïðåäå-
ëåííîé ñòåïåíè “ñî÷åòàåìîãî” ñ ñóäàìè îáùåé þðèñäèêöèè.
Âûâîä ïðî òàêîå “ñî÷åòàíèå” ìîæíî ñäåëàòü èç òîãî, ÷òî â ñî-
îòâåòñòâèè ñ ÷àñòüþ òðåòüåé ñòàòüè 124 Êîíñòèòóöèè Óêðàèíû
ñóäîïðîèçâîäñòâî îñóùåñòâëÿåòñÿ Êîíñòèòóöèîííûì Ñóäîì
Óêðàèíû è ñóäàìè îáùåé þðèñäèêöèè. Â ïîëüçó ïðèâåäåííîãî
âûâîäà ñâèäåòåëüñòâóåò è ñîäåðæàíèå ñòàòüè 149, ñîãëàñíî
êîòîðîé íà ñóäåé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ðàñïðîñòðà-
íÿþòñÿ òå æå ãàðàíòèè íåçàâèñèìîñòè è íåïðèêîñíîâåííîñòè,
à òàêæå îñíîâàíèÿ îñâîáîæäåíèÿ îò äîëæíîñòè è òðåáîâàíèÿ
íåñîâìåñòèìîñòè, êîòîðûå ïðåäóñìîòðåíû äëÿ ñóäåé ñóäîâ
îáùåé þðèñäèêöèè. 

Âàæíûì â îïðåäåëåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû
êàê ñóäåáíîãî îðãàíà ÿâëÿåòñÿ òàêæå òî, ÷òî îñíîâíûå ïðèí-
öèïû åãî äåÿòåëüíîñòè ñîâïàäàþò èëè ìîãóò áûòü ñîïîñòàâè-
ìû ñ ïðèíöèïàìè äåÿòåëüíîñòè ñóäîâ îáùåé þðèñäèêöèè.
Âìåñòå ñ òåì ñóùåñòâóþò ïðèíöèïèàëüíûå îòëè÷èÿ ïî õàðàê-
òåðó äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ñ îäíîé
ñòîðîíû, è ñóäîâ îáùåé þðèñäèêöèè – ñ äðóãîé. Íåîáõîäèìî
ó÷èòûâàòü èçâåñòíóþ ôîðìóëó “îáùèé ñóä – ýòî ñóä ôàêòà,
êîíñòèòóöèîííûé ñóä – ñóä ïðàâà”, êîòîðàÿ ÿâëÿåòñÿ îïðåäå-
ëÿþùåé ïðè óñòàíîâëåíèè ñóùíîñòíûõ õàðàêòåðèñòèê îáùåé è
êîíñòèòóöèîííîé þðèñäèêöèé.

Èñõîäÿ èç àíàëèçà ïîëíîìî÷èé Êîíñòèòóöèîííîãî Ñóäà Óê-
ðàèíû, åãî ìîæíî îïðåäåëèòü êàê ñóäåáíûé îðãàí êîíñòèòóöè-
îííîãî êîíòðîëÿ èëè êàê îðãàí ñóäåáíîãî êîíñòèòóöèîííîãî
êîíòðîëÿ. Ïðèìå÷àòåëüíî, ÷òî â Ðåøåíèè ïî äåëó î íàçíà÷åíèè
çàìåñòèòåëåé ïðåäñåäàòåëåé ìåñòíûõ ãîñóäàðñòâåííûõ àäìè-
íèñòðàöèé (1997 ãîä) Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñàìîîï-
ðåäåëèëñÿ êàê “îðãàí êîíñòèòóöèîííîãî êîíòðîëÿ”. Îñóùåñ-
òâëÿåìûé èì êîíòðîëü ïî õàðàêòåðó è ñîäåðæàíèþ ÿâëÿåòñÿ
êîíñòèòóöèîííûì, à ïî îáùèì ôîðìàì – ñóäåáíûì. Ïðè ýòîì

êîíîâ (íàïðèìåð, ïóíêò 2 ÷àñòè ïåðâîé ñòàòüè 150 Êîíñòèòó-
öèè Óêðàèíû). Ýòè è äðóãèå ïîëíîìî÷èÿ ñâèäåòåëüñòâóþò î
ðàçëè÷èÿõ â ñîäåðæàíèè êîíñòèòóöèîííîé þðèñäèêöèè, îñó-
ùåñòâëÿåìîé â ðàçíûõ ñòðàíàõ. Ïðè ýòîì íå èìååò àíàëîãîâ
ïîëîæåíèå ïóíêòà 28 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè Óê-
ðàèíû, ïî êîòîðîìó Âåðõîâíàÿ Ðàäà Óêðàèíû äîñðî÷íî ïðåê-
ðàùàåò ïîëíîìî÷èÿ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè
Êðûì ïðè íàëè÷èè çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàè-
íû î íàðóøåíèè ïðåäñòàâèòåëüíûì îðãàíîì òåððèòîðèàëüíîé
àâòîíîìèè Êîíñòèòóöèè èëè çàêîíîâ Óêðàèíû. 

Îòäåëüíîãî óïîìèíàíèÿ çàñëóæèâàåò ðàññìîòðåíèå ñïåöèà-
ëèçèðîâàííûì ñóäåáíûì îðãàíîì òàê íàçûâàåìûõ êîíñòèòóöè-
îííûõ æàëîá. Îáîáùåííî êîíñòèòóöèîííàÿ æàëîáà – ýòî þðè-
äè÷åñêîå ñðåäñòâî èíèöèèðîâàíèÿ ôèçè÷åñêèì ëèöîì â îðãà-
íå êîíñòèòóöèîííîé þðèñäèêöèè ñïåöèàëüíîé ïðîöåäóðû îò-
íîñèòåëüíî çàùèòû åãî êîíêðåòíîãî êîíñòèòóöèîííîãî ïðàâà,
íàðóøåííîãî àêòîì, èçäàííûì ãîñóäàðñòâåííûì îðãàíîì èëè
äîëæíîñòíûì ëèöîì, ôóíêöèîíèðóþùèì  â ñèñòåìå èñïîëíè-
òåëüíîé âëàñòè, èëè àêòîì (ðåøåíèåì) ñóäà îáùåé þðèñäèê-
öèè. Ôàêòè÷åñêè êîíñòèòóöèîííîé æàëîáîé èíèöèèðóåòñÿ
ïðèçíàíèå íåêîíñòèòóöèîííîñòè ñîîòâåòñòâóþùåãî àêòà. Â Óê-
ðàèíå, â îòëè÷èå îò ìíîãèõ äðóãèõ ñòðàí, èíñòèòóò êîíñòèòóöè-
îííîé æàëîáû íå ïðåäóñìîòðåí. Òåì íå ìåíåå ñîãëàñíî ñòàòüå
95 Çàêîíà Óêðàèíû “Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû” â ñëó-
÷àå, åñëè ïðè îñóùåñòâëåíèè îôèöèàëüíîãî òîëêîâàíèÿ êîíê-
ðåòíîãî çàêîíà áóäåò óñòàíîâëåíî íàëè÷èå ïðèçíàêîâ åãî íå-
ñîîòâåòñòâèÿ Êîíñòèòóöèè Óêðàèíû, åäèíûé îðãàí êîíñòèòóöè-
îííîé þðèñäèêöèè â òîì æå ïðîèçâîäñòâå ðåøàåò âîïðîñ îò-
íîñèòåëüíî íåêîíñòèòóöèîííîñòè çàêîíà. Î÷åâèäíî, ÷òî òàêîé
ïîðÿäîê ìîæåò ñëóæèòü ëèøü ïàëèàòèâîì êîíñòèòóöèîííîé æà-
ëîáå.

Ñàìî æå ñòàíîâëåíèå èíñòèòóòà êîíñòèòóöèîííîé þðèñ-
äèêöèè â Óêðàèíå íà÷àëîñü ïîñëå ïðèíÿòèÿ Äåêëàðàöèè î ãî-
ñóäàðñòâåííîì ñóâåðåíèòåòå Óêðàèíû, ïðè÷åì âûáîð áûë
ñäåëàí â ïîëüçó åâðîïåéñêîé “ìîäåëè”. Ñîçäàíèå Êîíñòèòó-
öèîííîãî Ñóäà Óêðàèíû áûëî ïðåäóñìîòðåíî Çàêîíîì Óêðàè-
íñêîé ÑÑÐ “Îá èçìåíåíèÿõ è äîïîëíåíèÿõ ê Êîíñòèòóöèè (Îñ-
íîâíîãî Çàêîíà) Óêðàèíñêîé ÑÑÐ” îò 24 îêòÿáðÿ 1990 ãîäà.
Çàêîíîì Óêðàèíû “Îá èçìåíåíèè ÷àñòè ïåðâîé ñòàòüè 112
Êîíñòèòóöèè (Îñíîâíîãî Çàêîíà) Óêðàèíû” îò 3 èþíÿ 1992 ãî-
äà ñîõðàíÿëñÿ îïðåäåëåííûé ðàíüøå ïîðÿäîê ôîðìèðîâàíèÿ
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Constitutional Court of Ukraine on the matter of introducing
changes in the Constitution of Ukraine (1998) sets up that such a
conclusion has a “binding force” for the Supreme Rada of
Ukraine.

The consideration of the arguments usually concerns the pow-
ers of the body of the constitutional jurisdiction. The subject of dis-
cussion  usually concerns the limitation of the competence of the
supreme bodies of the state, which functionally have to do with the
legislative and executive powers (parliament, the head of the gov-
ernment and  government). In federal states the specialized judicial
body hears the cases considering the limitation of the competence
between the federation and subjects, and  between the subjects.
In many countries the body of the constitutional jurisdiction takes
part in the procedure, which is defined as impeachment.    

In a number of countries the body of the constitutional jurisdic-
tion solves the problems of the constitutionality of conducting the
elections and the referendum and can consider their results invalid.
In some countries the possibility of banning of the decisions of the
Constitutional Court concerning the political parties, in the case of
considering their activities or programs, is not constitutional.    

Point 28, part 1, art.85 of the Constitution of Ukraine does not
have the analogues; according to it the Supreme Rada of Ukraine
ahead of schedule cancels the full powers of the Supreme Rada of
Autonomy Republic of Crimea in the case of decision of the
Constitutional Court of Ukraine on violation by the representative
body the territorial autonomy of Constitution or laws of Ukraine.

The existence of specialized judicial body for considering com-
plaints must be separately mentioned. In Ukraine the institute of
constitutional complaints is not stipulated. But according to art.95
of the Law of Ukraine “On the Constitutional Court of Ukraine” in the
case if existence of official interpretation of the concrete law is
established as not corresponding to the Constitution of Ukraine, the
unique body of the constitutional jurisdiction solves that task in
regard to the non constitutionality of the law. It is evident that such
order can serve only as the palliative of the constitutional complaint.

The establishment of the institute of the constitutional jurisdiction
of Ukraine has started after the  acceptance of the Declaration of
State Sovereignty of Ukraine and the European “model” has been
chosen.

It is essential that the main principles of the activity of the
Constitutional Court coincide with the principles of activity of the

ñîîòâåòñòâóþùèå ôîðìû ëèøü ïîäîáíû ôîðìàì, ïðèñóùèì
ñóäàì îáùåé þðèñäèêöèè. Äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñó-
äà Óêðàèíû ñâèäåòåëüñòâóåò îá îäíîì èç äâóõ ïðåäíàçíà÷åíèé
ñóäåáíîé âëàñòè â Óêðàèíå – îñóùåñòâëåíèå ñóäåáíîãî êîíñ-
òèòóöèîííîãî êîíòðîëÿ. Äðóãèì åå ïðåäíàçíà÷åíèåì (è ñîîòâå-
òñòâóþùèõ îðãàíîâ – ñóäîâ îáùåé þðèñäèêöèè) ÿâëÿåòñÿ îñó-
ùåñòâëåíèå  ïðàâîñóäèÿ.

The Essential Characteristics of the
Constitutional Control

V.N. Shapoval
Deputy President of Constitutional Court of Ukraine,

Doctor of Law Sciences, Professor

Summary

Though it is a point, of power the essence of the competence
of the organ of the constitutional jurisdiction is not limited in the
solution of the questions of correspondence of the Constitution of
legal acts. Such control is directed to the checking of the constitu-
tionality of other regularities.

In many countries the constitutional jurisdictional control con-
cerns the constitutionalism of the international agreements in
force or the agreements that have not become mandatory for the
government. Sometimes checking of the constitutionality of some
decisions or other legal acts, passed by the parliament, is sup-
posed before their coming into effect. The Article 159 of the
Constitution of Ukraine is unique by its contents, becouse accord-
ing to it, the legislative draft for introducing amendments in the
Constitution of Ukraine is considered by the Supreme Rada of
Ukraine in  the case when decision of Constitutional Court i con-
cerning the correspondence of draft of the bill to the demands of
Articles 157 and 158 is available. The decision of the

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(27)`05 Àêòóàëüíûå ïðîáëåìû

56 57



À.Ê. Êîòîâ
÷ëåí Êîíñòèòóöèîííîãî Ñîâåòà 

Ðåñïóáëèêè Êàçàõñòàí,
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Îñíîâíîé Çàêîí êàê ìåðà ñîîòíîøåíèÿ
èíäèâèäóàëüíîé ñâîáîäû è 

îáùåñòâåííîé íåîáõîäèìîñòè

I.

Â ïîçèòèâíîì ïðàâå êîíñòèòóöèè ÷àñòî îïðåäåëÿþò êàê Îñ-
íîâíîé Çàêîí, äóìàåòñÿ, ïîòîìó, ÷òî èõ ïðèðîäà è öåëè âåñü-
ìà îòëè÷íû îò ïðèðîäû è çàäà÷ îðäèíàðíûõ çàêîíîâ. Êîíñòè-
òóöèè ìíîãîîáúåêòíû ïî ïðåäìåòó ðåãóëèðîâàíèÿ, îáëàäàþò
ïðàâîó÷ðåäèòåëüíûì õàðàêòåðîì ïîëîæåíèé, ïðåäåëüíî âûñî-
êîé þðèäè÷åñêîé ñèëîé è ïðÿìûì äåéñòâèåì. Îíè íå òîëüêî
çàêðåïëÿþò ñîîòíîøåíèå ïîëèòè÷åñêèõ ñèë, íî è îðãàíèçóþò
èõ â ñîîòâåòñòâèè ñ ïðîâîçãëàøàåìûìè êîíñòèòóöèîííûìè
öåííîñòÿìè. Îñíîâíîé Çàêîí, îñíîâûâàÿñü íà èäåå êîíñòèòó-
öèîííîñòè è ïðàêòèêå êîíñòèòóöèîíàëèçìà, ïðèçâàí êàê îãðà-
íè÷èâàòü âëàñòü, òàê è îãðàæäàòü äåìîêðàòèþ. Âëàñòü – îò âîç-
ìîæíîãî ïðåâðàùåíèÿ â òîòàëèòàðèçì; äåìîêðàòèþ – îò ïåðå-
ðîæäåíèÿ â òèðàíèþ áîëüøèíñòâà èëè â îõëîêðàòèþ. Êîíñòèòó-
öèÿ – ïðàâîâàÿ ôîðìà óäåðæàíèÿ öåëîñòíîñòè îáùåñòâà êàê
óíèâåðñàëüíîé ñðåäû îáèòàíèÿ èíäèâèäà.

Ïåðâîîáúåêòîì êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ ìû áû
íàçâàëè îòíîøåíèÿ ñóâåðåíèòåòà êàê ïîðÿäêà âçàèìîäåéñòâèÿ
îðãàíîâ è ñòðóêòóð âåðõîâíîé, öåíòðàëüíîé âëàñòè ìåæäó ñî-
áîé è ñ íàðîäîì â «íàäãîðèçîíòàëüíîì» ïðîñòðàíñòâå ãîñóäà-
ðñòâà è ñóáîðäèíàöèè è êîîðäèíàöèè ìåæäó îðãàíàìè öåíò-
ðàëüíîé âëàñòè è ðåãèîíàëüíûìè è ìåñòíûìè âëàñòÿìè, à òàê-
æå âçàèìîñâÿçü èõ ñ íàñåëåíèåì è ãðàæäàíàìè - ïî «âåðòèêà-
ëè». Íå ñëó÷àéíî, â êëàññè÷åñêîé ëèòåðàòóðå èìåþòñÿ îïðåäå-

courts of general jurisdiction.
The Constitutional Court of Ukraine can be defined both as a

judicial body of the constitutional control, and  as a body of the judi-
cial constitutional control. The  first  is constitutional by its charac-
ter and contents, and the second – by its general forms. The
Constitutional Court of Ukraine realizes the judicial constitutional
control and the jurisdiction.
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åäèíñòâî. Èáî òîëüêî òîãäà, êîãäà ãîñóäàðñòâåííàÿ âëàñòü îäíî
öåëîå, â ñèëó åäèíñòâà ñâîåãî èñòî÷íèêà – íàðîäà Êàçàõñòàíà
êàê ñîâîêóïíîñòè èçáèðàòåëåé è íàëîãîïëàòåëüùèêîâ, ó÷ðåäèâ-
øèõ ýòî ãîñóäàðñòâî è ñîäåðæàùèõ åãî ñâîèì òðóäîì, – ñóâå-
ðåííî ãîñóäàðñòâî. Ïðèñâîåíèå âëàñòè êîíñòèòóöèîííî íåäî-
ïóñòèìî. «Ãîñóäàðñòâåííàÿ âëàñòü â Ðåñïóáëèêå åäèííà, îñóùå-
ñòâëÿåòñÿ íà îñíîâå Êîíñòèòóöèè è çàêîíîâ â ñîîòâåòñòâèè ñ
ïðèíöèïîì åå ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíèòåëü-
íóþ è ñóäåáíóþ âåòâè è âçàèìîäåéñòâèÿ èõ ìåæäó ñîáîé ñ èñ-
ïîëüçîâàíèåì ñèñòåìû ñäåðæåê è ïðîòèâîâåñîâ»3.

Ìåæäó òåì íå ñëåäóåò ïîëàãàòü, ÷òî Êîíñòèòóöèÿ Êàçàõñòàíà
ñâîäèò ñìûñë ðàçäåëåíèÿ âëàñòåé ê ïîëíîìó è îêîí÷àòåëüíîìó
«äåëåæó» âñåãî ìûñëèìîãî îáúåìà ãîñóäàðñòâåííîé âëàñòè
ìåæäó íàçâàííîé òðèàäîé âåòâåé. Ñìûñë â ñàìîì èõ íàëè÷èè
êàê îáúåêòèâíî îáóñëîâëåííûõ âèäîâ äåÿòåëüíîñòè ãîñóäàð-
ñòâà, îñóùåñòâëÿåìîé ñèñòåìíî-öåëîñòíûìè ñòðóêòóðàìè. Íà-
ðÿäó ñ íèìè, äåéñòâóþò  äðóãèå ãîñóäàðñòâåííûå îðãàíû, âû-
ïîëíÿþùèå ìåæâèäîâûå ôóíêöèè è ïîäôóíêöèè ñîâðåìåííîãî
ãîñóäàðñòâà, íàïðèìåð êîíòðîëüíóþ èëè íàäçîðíóþ, â ò.÷. â ðå-
ãèîíàõ è íà ìåñòàõ. Ïðåçèäåíò Ðåñïóáëèêè ñîãëàñóåò âçàèìî-
äåéñòâèå âñåõ âåòâåé è ñòðóêòóð âëàñòè. Ãîñóäàðñòâî òåì ñà-
ìûì ñòàíîâèòñÿ ýôôåêòèâíûì è ñàìîäîñòàòî÷íûì â êîíñòèòó-
öèîííûõ ïðåäåëàõ. 

Åñòåñòâåííî âîçíèêàþùåå â òîé èëè èíîé ñòåïåíè âî âñåõ
ñòðàíàõ îò÷óæäåíèå âëàñòè è îáùåñòâà â ñèëó îáúåêòèâíîãî
ñîöèàëüíî-ïîëèòè÷åñêîãî ïðîòèâîðå÷èÿ ìåæäó ïóáëè÷íûì õà-
ðàêòåðîì ãîñóäàðñòâåííîé âëàñòè è íåîáõîäèìîñòüþ ïðåäñòà-
âèòåëüíîãî, ïðîôåññèîíàëüíîãî åå îñóùåñòâëåíèÿ â èíòåðå-
ñàõ îáùåãî áëàãà, íå ìîæåò ïðåîäîëåâàòüñÿ àâòîìàòè÷åñêè
îäíîé òîëüêî Êîíñòèòóöèåé. Îíà íå ïîäìåíÿåò ìíîãîóðîâíå-
âóþ è ìíîãîîòðàñëåâóþ ñèñòåìó äåéñòâóþùåãî ïðàâà. Ãëàâ-
íîå, ÷òîáû ñîäåðæàíèå Îñíîâíîãî Çàêîíà, åãî äóõ è áóêâà
ïðîíèçûâàëè âñþ ñèñòåìó ïðàâà, à ëåãàëüíûå âîçìîæíîñòè
«íîâîãî ïðî÷òåíèÿ» Êîíñòèòóöèè ïîçâîëÿëè ïîñòîÿííî íàõî-
äèòü è ïîääåðæèâàòü äèíàìè÷åñêîå ðàâíîâåñèå ïîëèòè÷åñêèõ
èíòåðåñîâ. 

Îñîáóþ ðîëü â ýòîì Êîíñòèòóöèÿ îòâîäèò Êîíñòèòóöèîííî-
ìó Ñîâåòó Ðåñïóáëèêè Êàçàõñòàí. Â ìàññèâå áîëåå ÷åì ñòà åãî

ëåíèÿ êîíñòèòóöèé ëèøü ÷åðåç ýòîò óçëîâîé îáúåêò ðåãóëèðî-
âàíèÿ. «Êîíñòèòóöèÿ, - ïèñàë Ãåãåëü, – åñòü ðàñ÷ëåííîñòü
ôóíêöèé ãîñóäàðñòâåííîé âëàñòè»1. «Âñÿêîå îáùåñòâî, êîòîðîå
íå ïðîâîäèò ðàçäåëåíèå âëàñòåé è íå îáåñïå÷èâàåò ïîëüçîâà-
íèå ïðàâàìè, – ãîâîðèòñÿ âî ôðàíöóçñêîé Äåêëàðàöèè ïðàâ
÷åëîâåêà è ãðàæäàíèíà 1789 ãîäà, – íå èìååò Êîíñòèòóöèè»2.

Êîíñòèòóöèÿ Ðåñïóáëèêè Êàçàõñòàí 1995 ãîäà óñòàíàâëèâà-
åò äëÿ ãîñóäàðñòâà ïðèíöèïû è íîðìû îòíîøåíèÿ ê ÷åëîâåêó è
ãðàæäàíèíó, îáÿçàííîñòè  ïåðåä êàçàõñòàíñêèì îáùåñòâîì è
èñõîäíûå îáÿçàòåëüñòâà ïåðåä ìèðîâûì ñîîáùåñòâîì, çàêðåï-
ëÿåò ñóâåðåííûå ïðàâà íàðîäà Êàçàõñòàíà. Äåéñòâóþùàÿ Êîíñ-
òèòóöèÿ â ðàçíîé ñòåïåíè îõâàòûâàåò þðèäè÷åñêèå àñïåêòû
âñåé öåïî÷êè ñîöèàëüíûõ îòíîøåíèé: «èíäèâèä – ñåìüÿ – îò-
íîøåíèÿ ñîáñòâåííîñòè – íàðîä – ñóâåðåíèòåò – ìåæäóíàðîä-
íûé ïðàâîïîðÿäîê».

Ðåãóëèðóåò îíà ýòè îòíîøåíèÿ â ïàðàäèãìàõ äâóõ îñíîâíûõ,
òðàäèöèîííûõ â îïûòå ìèðîâîãî êîíñòèòóöèîíàëèçìà, îáúåê-
òîâ ðåãóëèðîâàíèÿ: ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà êàê
îñíîâû ãðàæäàíñêîãî îáùåñòâà; è ðåñïóáëèêàíñêèõ óñòîåâ ãî-
ñóäàðñòâåííîé âëàñòè â Êàçàõñòàíå êàê ïîëèòèêî-ïðàâîâûõ óñ-
ëîâèé ñâîáîäíîãî ýêîíîìè÷åñêîãî ðàçâèòèÿ «íà áëàãî âñåãî
íàðîäà» (ï. 2 ñò. 1 Êîíñòèòóöèè), íåïîñðåäñòâåííîé è ïëþðà-
ëèñòè÷åñêîé äåìîêðàòèè (ï. 2 ñò. 1 è ñò. 5 Êîíñòèòóöèè). Ïðè
ýòîì, ñàìà Êîíñòèòóöèÿ óñòàíàâëèâàåò îñíîâàíèÿ è ïðåäåëû
îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà: òîëüêî çà-
êîíàìè è ëèøü â òîé ìåðå, â êàêîé ýòî íåîáõîäèìî äëÿ çàùè-
òû êîíñòèòóöèîííîãî ñòðîÿ, îõðàíû îáùåñòâåííîãî ïîðÿäêà,
ïðàâ è ñâîáîä ÷åëîâåêà, çäîðîâüÿ è íðàâñòâåííîñòè íàñåëå-
íèÿ. Â íåé ïåðå÷èñëåíû îñíîâíûå ïðàâà è ñâîáîäû, êîòîðûå
íå ïîäëåæàò îãðàíè÷åíèþ «íè â êàêèõ ñëó÷àÿõ» (ñò. 39 Êîíñòè-
òóöèè). Ðåàëèçàöèÿ ýòèõ êëþ÷åâûõ àñïåêòîâ, ñîáñòâåííî, è
ðàñêðûâàåò ïîòåíöèàë Êîíñòèòóöèè îïòèìàëüíî ñî÷åòàòü èíäè-
âèäóàëüíóþ ñâîáîäó è îáùåñòâåííóþ íåîáõîäèìîñòü.

Ñóùíîñòü ãîñóäàðñòâåííîé âëàñòè – ñóâåðåíèòåò, êîòîðûé
îïðåäåëÿåò íå òîëüêî êà÷åñòâåííóþ ïîëíîöåííîñòü è ôóíêöèî-
íàëüíóþ ñàìîñòîÿòåëüíîñòü ãîñóäàðñòâåííîé âëàñòè, íî è åå
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öèè), ïðàâà íåïîñðåäñòâåííî ó÷àñòâîâàòü â óïðàâëåíèè äåëàìè
ãîñóäàðñòâà (ï.1 ñò. 33 Êîíñòèòóöèè).

Íàïðàâëåíèÿ êîíñòèòóöèîííîé ðåôîðìû, ïðåäëîæåííûå
Ïðåçèäåíòîì Ðåñïóáëèêè â Ïîñëàíèè ê íàðîäó Êàçàõñòàíà íà
2005-2006 ãîäû, è ïîòåíöèàë Îñíîâíîãî Çàêîíà, â ò.÷. ðåçóëü-
òàòû èçìåíåíèé è äîïîëíåíèé â íåãî îò 7 îêòÿáðÿ 1998 ãîäà,
êðèòè÷åñêè îáñóæäàþòñÿ â îáùåñòâå4

.

II.

Êîíñòèòóöèÿ è ïðàâîâàÿ äåéñòâèòåëüíîñòü ñîîòíîñÿòñÿ êàê
äîëæíîå è ñóùåå. Ñáëèæàòü èõ ïðèçâàí ðåæèì êîíñòèòóöèîí-
íîñòè, ïîëíåå îáåñïå÷èâàåìûé Êîíñòèòóöèîííûì Ñîâåòîì, îð-
ãàíàìè ïðîêóðàòóðû è ñóäîì, à òàêæå ñàìèì çàêîíîäàòåëüíûì
ïðîöåññîì è ïîäçàêîííîñòüþ ãîñóäàðñòâåííîãî óïðàâëåíèÿ. 

«Êîíñòèòóöèîííîñòü» íå òîæäåñòâåííà «êîíñòèòóöèîííîé çà-
êîííîñòè», ïåðâàÿ âêëþ÷àåò âòîðóþ êàê ïðèíöèï ñîîòâåòñòâèÿ çà-
êîíîâ è äðóãèõ ïðàâîâûõ àêòîâ íîðìàì è ïîëîæåíèÿì Êîíñòèòó-
öèè. Êîíñòèòóöèîííîñòü áîëåå åìêîå è äèíàìè÷íîå ÿâëåíèå,
ïîñêîëüêó ïîäðàçóìåâàåò òàêîé ïðàâîâîé ðåæèì ñóùåñòâîâàíèÿ
è ðàçâèòèÿ ãîñóäàðñòâà è îáùåñòâà, êîòîðûé çèæäåòñÿ íà âåðõî-
âåíñòâå ïîëîæåíèé è ïðÿìîì äåéñòâèè íîðì Êîíñòèòóöèè íà
âñåé òåððèòîðèè Ðåñïóáëèêè5

. Ê ñîæàëåíèþ, åù¸ íå âûïîëíÿþò-
ñÿ ìíîãèå íîðìû äåéñòâóþùåé Êîíñòèòóöèè, âêëþ÷àÿ î êîìïå-
òåíöèè Ïàðëàìåíòà è ìàñëèõàòîâ, î íåçàâèñèìîñòè ñóäåáíîé
âëàñòè. Îðãàíàìè èñïîëíèòåëüíîé âëàñòè, îñîáåííî íà ìåñòàõ,
óùåìëÿþòñÿ çàêðåïëåííûå â Îñíîâíîì Çàêîíå ïðàâà è ñâîáîäû
÷åëîâåêà è ãðàæäàíèíà. Íàáëþäàþòñÿ îòêëîíåíèÿ îò îáùèõ ïî-
ëîæåíèé Êîíñòèòóöèè î ñîöèàëüíîì ãîñóäàðñòâå, åäèíñòâå âëàñ-

íîðìàòèâíûõ ïîñòàíîâëåíèé çà âðåìÿ äåéñòâèÿ Îñíîâíîãî Çà-
êîíà ìîæíî íàéòè ïðàâîïîëîæåíèÿ ïî ðàçëè÷íûì àñïåêòàì
åäèíîîáðàçíîãî îôèöèàëüíîãî ïîíèìàíèÿ è ïðèìåíåíèÿ íîðì
Êîíñòèòóöèè. Â ýòîì îíà íàõîäèò ðàçâèòèå è ïðÿìîå äåéñòâèå. 

Îáÿçàòåëüíûå êîíñòèòóöèîííûå ïðåöåäåíòû è ïðåäóñìîò-
ðåííûå ñàìîé Êîíñòèòóöèåé «ñäåðæêè è ïðîòèâîâåñû» ïîáóæ-
äàþò îðãàíû ãîñóäàðñòâà ê âçàèìíûì óñòóïêàì ïðè ñîõðàíå-
íèè èõ êîíñòèòóöèîííîãî åäèíñòâà, à, ñ äðóãîé ñòîðîíû, îáåñ-
ïå÷èâàþò îðãàíèçàöèîííî-ïðàâîâóþ è ôóíêöèîíàëüíóþ àâòî-
íîìíîñòü êàæäîãî èç íèõ.

Ñäåðæêè ìîæíî îïðåäåëèòü êàê ïðàâîâûå óñëîâèÿ è îãî-
âîðêè, êîòîðûå ïîçâîëÿþò îðãàíó ãîñóäàðñòâà äåéñòâîâàòü
ðåøèòåëüíî ïðè òîì, ÷òî ýòîò îðãàí äîïóñêàåò âûñîêóþ âåðî-
ÿòíîñòü íàñòóïëåíèÿ äëÿ ñåáÿ âåñüìà íåæåëàòåëüíûõ þðèäè-
÷åñêèõ ïîñëåäñòâèé. Ê íèì, íàïðèìåð, ìîæíî îòíåñòè ïîñòà-
íîâêó Ïðåìüåð-Ìèíèñòðîì íà ñîâìåñòíîì çàñåäàíèè Ïàëàò
Ïàðëàìåíòà âîïðîñà î äîâåðèè Ïðàâèòåëüñòâó â ñâÿçè ñ íåï-
ðèíÿòèåì âíåñåííîãî èì çàêîíîïðîåêòà. Åñëè âîòóì íåäîâå-
ðèÿ Ïðàâèòåëüñòâó íå ñîñòîèòñÿ, òî çàêîí ïî Êîíñòèòóöèè
«ñ÷èòàåòñÿ ïðèíÿòûì áåç ãîëîñîâàíèÿ». Âñåãî áûëî òàê ïðè-
íÿòî â Ïàðëàìåíòå Êàçàõñòàíà äâà àêòà: î ïåíñèîííîé ðåôîð-
ìå â1997 ãîäó è Çåìåëüíûé êîäåêñ â 2003 ãîäó. 

Ïðîòèâîâåñàìè ìîæíî íàçâàòü ïðàâîâûå âîçìîæíîñòè ïðè-
íèìàòü îðãàíîì ãîñóäàðñòâà âñòðå÷íûå (îòâåòíûå) äåéñòâèÿ â
îòíîøåíèè äðóãîãî ñóáúåêòà, ñ êîòîðûì îí íå ñâÿçàí ñóáîðäè-
íàöèåé. Ê òàêîâûì îòíîñèòñÿ, íàïðèìåð, êîíñòèòóöèîííàÿ âîç-
ìîæíîñòü Ïàðëàìåíòà ïðåîäîëåâàòü «âåòî» Ïðåçèäåíòà Ðåñ-
ïóáëèêè ïî ïðèíÿòîìó çàêîíó, íàñòàèâàòü íà îòñòàâêå Ïðàâè-
òåëüñòâà èëè ëþáîãî åãî ÷ëåíà. 

Â èçìåíåíèè êîíñòèòóöèîííîãî ìåõàíèçìà «ñäåðæåê è ïðî-
òèâîâåñîâ», îñîáåííî ñ ïðèäàíèåì ïàðëàìåíòñêîìó âîòóìó íå-
äîâåðèÿ Ïðàâèòåëüñòâó îêîí÷àòåëüíîé ñèëû, êðîåòñÿ ïðàâîâàÿ
âîçìîæíîñòü ôîðìèðîâàíèÿ ïðàâèòåëüñòâ  ïàðëàìåíòñêîãî
áîëüøèíñòâà è óñèëåíèÿ èõ îòâåòñòâåííîñòè ïåðåä íàðîäîì çà
èñïîëíåíèå Êîíñòèòóöèè.

Â òî æå âðåìÿ, íåëüçÿ íå ó÷èòûâàòü âåðîÿòíîñòü ÷àñòîé ñìåíû
ïðàâèòåëüñòâ, âñëåäñòâèå ïîëíîãî ïåðåõîäà íà ïðîïîðöèîíàëü-
íóþ èçáèðàòåëüíóþ ñèñòåìó. Ê òîìó æå, ÷åì áîëüøå ñòàíåò ïàð-
òèé-ïîñðåäíèêîâ, êîîïòèðóþùèõ äåïóòàòîâ ïî ñïèñêàì «ñâåðõó»,
òåì óæå îêàæåòñÿ ñôåðà ðåàëèçàöèè ãðàæäàíàìè êîíñòèòóöèîí-
íûõ ïðàâà èçáèðàòü è ïðàâà áûòü èçáðàííûì (ï.2 ñò. 33 Êîíñòèòó-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(27)`05

62

Êîíñòèòóöèîííàÿ ïðàêòèêà
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ôåâðàëÿ; Îòêðûòîå ïèñüìî ïðîôåññîðîâ ïðàâà Êàçàõñòàíà Ïðåçèäåíòó è äå-
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ðå, ñì., íàïðèìåð: Âèòðóê Í.Â. Êîíñòèòóöèîííîå ïðàâîñóäèå â Ðîññèè (1991-

2001): î÷åðêè òåîðèè è ïðàêòèêè. - Ì, 2001. - Ñ. 58; Àðóòþíÿí Ã.Ã. Ìåòîäî-

ëîãè÷åñêèå îñíîâû íåçàâèñèìîñòè êîíñòèòóöèîííîãî ïðàâîñóäèÿ  Âåñòíèê

«Êîíñòèòóöèîííîå ïðàâîñóäèå ñòðàí ìîëîäîé äåìîêðàòèè». - Åðåâàí, 2001.

Âûï. 3. - Ñ. 63; Áåëêèí À.À. Èçáðàííûå ðàáîòû 90-õ ãîäîâ ïî êîíñòèòóöèîí-

íîìó ïðàâó // ÑÏá, 2003. - Ñ. 159 è äð.
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ëåãèòèìíûìè»7. Òàêîâûå îêàçûâàþòñÿ âåñüìà ìíîãîìåðíû ó
ðàçíûõ íàðîäîâ â êîíêðåòíî-èñòîðè÷åñêèõ óñëîâèÿõ ñâîåãî áû-
òèÿ. Äà è íå âñ¸, ÷òî íå çàïðåùåíî çàêîíîì, äîçâîëåíî áîãî-
äàííûì ïðàâîì è ÷åëîâå÷åñêîé íðàâñòâåííîñòüþ. Öèâèëèçàöè-
îííûå òåíäåíöèè ðàçâèòèÿ ïðàâà íå îòìåíÿþò ñóùåãî, òîãî,
÷òî îïðåäåëÿåò çåìíóþ ïðèðîäó è ñàìî áûòèå ãîñóäàðñòâà è
ïðàâà: ñóâåðåíèòåò è íîðìàòèâíî âûðàæàåìóþ âîëþ. 

Ïåðåõîä ïðàâîâîé ñèñòåìû îò ïðèíöèïà «ñîöèàëèñòè÷åñêîé
çàêîííîñòè» ê ïðèîðèòåòàì «ïðàâîâîãî ãîñóäàðñòâà» íå äîëæåí
ñòàâèòü ïîä ñîìíåíèå èäåþ ñîáëþäåíèÿ çàêîíà âñåìè, íåîáõî-
äèìîñòü òî÷íîãî è íåóêëîííîãî âûïîëíåíèÿ åãî íîðìàòèâíûõ
ïðåäïèñàíèé. 

Âíåäðåíèå â ñîçíàíèå ìàññ è ðàñïðîñòðàíåíèå íà ëþáûå
îòíîøåíèÿ è îòðàñëè ïðàâà êðûëàòîãî ïîñòóëàòà ëèáåðàëèçìà
- «ðàçðåøåíî âñå, ÷òî íå çàïðåùåíî çàêîíîì» ïðèâîäèò ê ðàç-
ðûâó îáúåêòèâíîé âçàèìîñâÿçè ïðàâ è îáÿçàííîñòåé èíäèâèäà
â îáùåñòâå. Ãèïåðòðîôèðóåò ïîíèìàíèå ïðàâ ÷åëîâåêà, îòðû-
âàÿ èõ îò ñòàòóñà ãðàæäàíèíà â êîíêðåòíîì ãîñóäàðñòâå. Âîç-
íèêàåò äèñáàëàíñ èìïåðàòèâíîñòè è äèñïîçèòèâíîñòè â ñèñòå-
ìå íàöèîíàëüíîãî ïðàâà.

Âäóìàåìñÿ, âåäü ïîëó÷àåòñÿ, åñëè íå çàïðåùåíî çàêîíîì,
ïîäîáíî êðàñíîìó ñèãíàëó ñâåòîôîðà, òî âñå ìîæíî, äàæå åñëè
ðåãóëèðóåòñÿ ïîäçàêîííûìè àêòàìè èëè ÿâëÿåòñÿ áåçíðàâñòâåí-
íûì. Ñóùåñòâóåò ìíîæåñòâî âèäîâ íåæåëàòåëüíûõ äëÿ îáùåñò-
âà ïàòîëîãèé â ïîâåäåíèè èíäèâèäà, ôîðìàëüíî íå ïîäïàäàþ-
ùèõ ïîä ïðÿìûå çàïðåòû çàêîíîâ, êàê òî: ïüÿíñòâî, ñêâåðíîñëî-
âèå, ïðåëþáîäåÿíèå, äåâèàíòíîå ïîâåäåíèå ìàëîëåòíèõ ïîäðî-
ñòêîâ, ðàñïðîñòðàíåíèå ïàíè÷åñêèõ ñëóõîâ, ãîìîñåêñóàëèçì,
áûòîâîå íàñèëèå è ò.ï. 

Åñòü è âïîëíå çàêîííûå ïðàâà, â îñóùåñòâëåíèè êîòîðûõ ãî-
ñóäàðñòâî îäíîçíà÷íî íå çàèíòåðåñîâàíî: îíè ñîõðàíÿþòñÿ, íî
íå ïîîùðÿþòñÿ. Ýòî òàêèå, íàïðèìåð, ñóáúåêòèâíûå ïðàâà, êàê
ïðàâî ñóïðóãîâ íà ðàçâîä, ïðàâî æåíùèíû íà èñêóññòâåííîå
ïðåðûâàíèå áåðåìåííîñòè, ïðàâî íà ïðèîáðåòåíèå êåì áû-òî
íè áûëî òàáà÷íûõ èçäåëèé èëè íà ó÷àñòèå â àçàðòíûõ èãðàõ è
äð.

Ôîðìóëà «ðàçðåøåíî âñå, ÷òî íå çàïðåùåíî çàêîíîì» íèâå-
ëèðóåò, áîëåå ÷åì äâóõòûñÿ÷åëåòíåå óíèâåðñàëüíîå ïðàâèëî,
êîòîðîå ñîäåðæèò çàïîâåäè  ìèðîâûõ ðåëèãèé: íå ïîñòóïàé ïî

òè è íàðîäà, îò óñòàíîâëåííûõ åþ ïðèíöèïîâ ïðàâîñóäèÿ.
Êîíñòèòóöèîííîñòü èëè ðåæèì âåðõîâåíñòâà Êîíñòèòóöèè

ñêëàäûâàåòñÿ íå íà îñíîâå àáñòðàêòíîé, âíåíîðìàòèâíîé èäåè
ïðàâà, à áëàãîäàðÿ ìàññîâîñòè è óêîðåíåííîñòè òîãî âèäà ñîç-
íàíèÿ è ïîâåäåíèÿ, êîòîðûé ïðîÿâëÿåòñÿ êàê óâàæåíèå ê çàêî-
íó.

Ïðèãîâîð îáûäåííîãî ñîçíàíèÿ çàêîíó è âëàñòè êàê «íåïðà-
âîâûì» ïî ëèáåðàëüíûì ìåðêàì íåäîñòèæèìîé äëÿ íèõ ñâÿòîñ-
òè – âîò îäèí èç ïîâîäîâ îïðàâäûâàþùåãî ñåáÿ ïðàâîâîãî íè-
ãèëèçìà è äàæå ïîëèòè÷åñêîãî ýêñòðåìèçìà. Ñïðàøèâàåòñÿ,
êàê áûòü ñ ôîðìèðîâàíèåì ïðàâîâîé êóëüòóðû èíäèâèäà, êîòî-
ðàÿ ñêëàäûâàåòñÿ äàëåêî íå ïîä âîçäåéñòâèåì îäíèõ èäåàëîâ,
à ïðåäñòàåò ñëîæíûì èòîãîì ïîâñåäíåâíîãî ñîáëþäåíèÿ âñå-
ìè íîðì Êîíñòèòóöèè è çàêîíîâ, ðåçóëüòàòîì ñîñòîÿíèÿ ïðàâî-
ïîðÿäêà. 

Ïðîáëåìà, ïîëàãàþ, êðîåòñÿ â ïðîòèâîïîñòàâëåíèè ïðèðî-
äû ãîñóäàðñòâà è ïðàâà, â âîïðîñàõ î ïåðâè÷íîñòè áóêâû çàêî-
íà èëè äóõà ïðàâà.

Â äåéñòâèòåëüíîñòè, ïåðâè÷íà âîëÿ, òîëüêî â áóêâå çàêîíà
îíà óæå âîïëîùåíà êàê âîëÿ ãîñóäàðñòâåííàÿ, îïðåäåëÿåìàÿ
ñìûñëîì «îáùåãî áëàãà»; à â äðóãîì ñëó÷àå  âûñòóïàåò êàê
ïðèòÿçàíèå íà èñòèíó â ñåáå è äëÿ ñåáÿ ìûñëÿùåãî ñóáúåêòà
èíòåðåñà. Äóõ ïðàâà æèâåò âåçäå, ãäå õî÷åò, è, êîíå÷íî, â çà-
êîíîòâîð÷åñòâå è ïðàâîñîçíàíèè. Îäíàêî áåç áóêâû çàêîíà,
îñîáåííî â ïðàâîïðèìåíåíèè, îí ïðèçðà÷åí. Îáÿçàòåëüíîå
òîëêîâàíèå ïðàâà áåç áóêâû çàêîíà äåëàåòñÿ ñâîáîäíûì êàê
òâîð÷åñòâî ïîýòà. Ïóñòü è îäåðæèìîãî èäåÿìè âñåîáùåé ëþá-
âè è ñïðàâåäëèâîñòè. 

Â ðåàëüíîì êîíñòèòóöèîííîì ãîñóäàðñòâå – íà÷àëî ñïðà-
âåäëèâîñòè îáùåñòâà êàê ñðåäû îáèòàíèÿ èíäèâèäà. Ïðàâîâîå
ãîñóäàðñòâî – èäåàëüíûé îáðàç âîïëîùåíèÿ çàêîíîâ, íèñïîñ-
ëàííûõ ÷åëîâå÷åñòâó íà «ñêðèæàëÿõ»6. Ñóáúåêòèâíûé èäåàëèçì
«ëèáåðàë-ïðàâîâåäîâ» íàõîäèò êðàéíåå ïðîÿâëåíèå, âñòóïàÿ â
ïðîòèâîðå÷èå ñ ñîáñòâåííûìè ïîñòóëàòàìè î âîïëîùåíèè
èäåè ïðàâà â «ôîðìàõ, ïðèåìëåìûõ äëÿ äàííîãî íàðîäà â äàí-
íóþ ýïîõó, ò.å. ïðèçíàâàåìûõ ýòèì íàðîäîì ñïðàâåäëèâûìè è
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äèíèëñÿ ê Ìåæäóíàðîäíûì Ïàêòàì îá ýêîíîìè÷åñêèõ è ïîëèòè-
÷åñêèõ ïðàâàõ.

Íåðàçðûâíîé ñ ïåðâè÷íûì ïðàâîì ÷åëîâåêà íà æèçíü äîëæ-
íà ïðèçíàâàòüñÿ ñòîëü æå ïåðâåéøàÿ åãî åñòåñòâåííàÿ îáÿçàí-
íîñòü ïåðåä îáùåñòâîì, îðãàíèçîâàííûì â ãîñóäàðñòâî, ïîä÷è-
íÿòüñÿ óñòàíîâëåííîìó ïðàâîïîðÿäêó, ñîáëþäàòü ïðàâèëà ÷åëî-
âå÷åñêîãî îáùåæèòèÿ. Óâàæåíèå Êîíñòèòóöèè, ïðèíÿòîé íàðî-
äîì Êàçàõñòàíà, èñïðàâíàÿ óïëàòà íàëîãîâ è çàùèòà, â ñëó÷àå
íåîáõîäèìîñòè, Îòå÷åñòâà, – âñå ýòî  êîíñòèòóöèîííûå îáÿçàí-
íîñòè ãðàæäàíèíà10, îáúåêòèâíî âûòåêàþùèå èç åãî åñòåñòâåí-
íîãî ïðàâà íà æèçíü â îáùåñòâå ñåáå ïîäîáíûõ. Èíäèâèäóàëü-
íîñòü ðàñêðûâàåòñÿ íå èíà÷å, êàê ÷åðåç ñîöèàëüíîñòü, õîòÿ áû è
âîïðåêè åé. Ðàçäåë II äåéñòâóþùåé Êîíñòèòóöèè íàçâàí «×åëî-
âåê è ãðàæäàíèí», èáî îäíî íåðàçðûâíî ñ äðóãèì, êàê îáùåå ãó-
ìàíèñòè÷åñêîå ñ êîíêðåòíûì þðèäè÷åñêèì.

Ñîìíèòåëüíî ïîíèìàòü ðàâíîïðàâèå ãðàæäàí (ñò. 14 Êîíñòè-
òóöèè) ñ ïîçèöèè âñåîáùåãî åäèíîîáðàçèÿ. Êîíñòèòóöèÿ, êàê
âûñøåå ïîçèòèâíîå ïðàâî, íå áûëà áû ðàâíîé ìåðîé âîçìîæ-
íîãî è òàêîé æå ìåðîé äîëæíîãî ïîâåäåíèÿ ëþäåé â îáùåñòâå,
à ãîñóäàðñòâî íå ñïîñîáíî áûëî áû ñîäåéñòâîâàòü óäîâëåòâî-
ðåíèþ ðàçóìíûõ ïîòðåáíîñòåé ñâîèõ ãðàæäàí, åñëè áû ëèöà îä-
íîé è òîé æå ñîöèàëüíîé êàòåãîðèè èìåëè áû ðàçíûå ñóáúåê-
òèâíûå ïðàâà è îáÿçàííîñòè ïî îäíèì è òåì æå îñíîâàíèÿì. 

Îñîáåííîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ ïîëîæåíèÿ ðàçíûõ
êàòåãîðèé íàñåëåíèÿ ñòðàíû, âêëþ÷àÿ îáóñëîâëåííûå íå òîëüêî
ïîëîâîçðàñòíûìè îñîáåííîñòÿìè èëè ñâîáîäîé ïðåäïðèíèìà-
òåëüñòâà è êîíêóðåíöèè, íî è ôàêòè÷åñêèì íåðàâåíñòâîì â
óðîâíÿõ ñîöèàëüíî-ýêîíîìè÷åñêîãî ðàçâèòèÿ ðåãèîíîâ è ìåñò-
íîñòåé, ïðèçâàíû îáåñïå÷èâàòü ïîëíîòó è åäèíñòâî êîíñòèòóöè-
îííîãî ñòàòóñà ãðàæäàíèíà Ðåñïóáëèêè. Ãîñóäàðñòâî äîëæíî
ñîçäàâàòü ïðåäïîñûëêè äëÿ óäîâëåòâîðåíèÿ ïîòðåáíîñòåé è èí-
òåðåñîâ âñåõ ñëîåâ íàñåëåíèÿ â ðàçóìíûõ ïðîïîðöèÿõ. Â îïðå-
äåëåííûõ çàêîíîì ñëó÷àÿõ è íà âðåìÿ ýòî äîïóñêàåò, ïîëàãàåì,
âîçìåùàþùåå ïðàâîâîå íåðàâåíñòâî. ×åðåç íåãî âîçìîæíî ãó-
ìàíèçèðîâàòü ïðàâà ÷åëîâåêà äëÿ âñåõ, ò.å. íàïîëíÿòü èõ êàê
ìàòåðèàëüíûì ñîäåðæàíèåì, òàê è íðàâñòâåííûìè öåëÿìè îñó-
ùåñòâëåíèÿ.

îòíîøåíèþ ê äðóãèì òàê, êàê íå õî÷åøü, ÷òîáû ïîñòóïàëè ïî îò-
íîøåíèþ ê òåáå. Ðàç âñå äîçâîëåíî, òî ìîòèâàöèîííîãî ïîðî-
ãà ó ëè÷íîñòè íå îñòàåòñÿ. Àáñîëþòèçàöèÿ ïðàâ òàì, ãäå äîëæ-
íà ãîâîðèòü íðàâñòâåííîñòü èëè þðèäè÷åñêîå ïðåäïèñàíèå,
ðàñêðåïîùàåò ñêîòñêîå â ÷åëîâåêå.

Ïîíÿòíî, ÷òî ýòîò ëèáåðàëüíûé ïîñòóëàò íå ãîäèòñÿ äëÿ ãî-
ñóäàðñòâåííûõ îðãàíîâ è äîëæíîñòíûõ ëèö. Âåäóùèì äëÿ íèõ
ÿâëÿåòñÿ ïðèíöèï êîìïåòåíöèè, ò.å. òî÷íîãî þðèäè÷åñêîãî îï-
ðåäåëåíèÿ ïðåäìåòîâ âåäåíèÿ, ïðàâ, îáÿçàííîñòåé è îòâåò-
ñòâåííîñòè. Ñëóæåáíîå óñìîòðåíèå äîëæíî áûòü ïðåäåëüíî îã-
ðàíè÷åíî è îñïîðèìî â ñóäå.

Èç òîãî æå äèàëåêòè÷åñêîãî ðÿäà âîïðîñ î ïðèìàòå åñòåñò-
âåííûõ ïðàâ ÷åëîâåêà. Äà, Êîíñòèòóöèÿ Êàçàõñòàíà ïðèçíàåò
÷åëîâåêà, åãî æèçíü, ïðàâà è ñâîáîäû «âûñøåé öåííîñòüþ» (ï.
1 ñò. 1 Êîíñòèòóöèè). Ðàçâèòèå èíäèâèäóàëüíûõ ñïîñîáíîñòåé
ëè÷íîñòè ÿâëÿåòñÿ ñìûñëîì è öåëüþ ãîñóäàðñòâà. Îäíàêî, êîã-
äà ò.í.«ñèòóàöèîííàÿ ýòèêà» èíäèâèäà, èñõîäÿùàÿ èç ñîîáðà-
æåíèé «èìåòü âñ¸ è ñðàçó» è äåéñòâîâàòü «ñ ïîçèöèè ñèëû»,
ñòàâèò ñâîþ ïîëüçó âûøå äîáðîäåòåëè, ïðîèñõîäèò ïðîòèâî-
ïîñòàâëåíèå ëè÷íûõ èíòåðåñîâ îáùåñòâåííîé íåîáõîäèìîñòè.
Ìåæäó òåì â ãîñóäàðñòâå îíè âçàèìîñâÿçàíû. «Ñòðåìëåíèå íå-
êîòîðûõ àâòîðîâ, – ïèøåò àêàäåìèê Ì.Ò. Áàéìàõàíîâ, – ïðåçþ-
ìèðîâàòü àáñîëþòíûé õàðàêòåð åñòåñòâåííûõ ïðàâ ÷åëîâåêà,
èõ íåçàâèñèìîñòü è íåïðîèçâîäíîñòü îò ãîñóäàðñòâà ìîæåò
ñîçäàòü îäíîñòîðîííå óðåçàííîå ïðåäñòàâëåíèå î ñòàòóñå ýòèõ
ïðàâ, èñêàçèòü èõ ðåàëüíîå áûòèå, îñëîæíèòü âîçìîæíîñòü èõ
îñóùåñòâëåíèÿ»8.

Ïðàâà ÷åëîâåêà – ýòî íå ëè÷íûå ïðàâà êîãî-òî îäíîãî, à ïðà-
âà êàæäîãî, íåïðåìåííî âûçûâàþùèå îáÿçàííîñòè óâàæàòü äðó-
ãîãî èíäèâèäà êàê ñàìîãî ñåáÿ è îòíîñèòüñÿ ê íåìó êàê ê ðàâ-
íîìó ñåáå â ïðàâàõ ÷åëîâåêó. Î÷åâèäíî, ÷òî ëþáîå ãîñóäàðñòâî
îáåñïå÷èâàåò ïðàâà ÷åëîâåêà ïî ñâîèì ðåàëüíûì âîçìîæíîñ-
òÿì íå êàêîìó-òî îòäåëüíîìó èëè îäíîìó ÷åëîâåêó, à âñåì,
ïðåæäå âñåãî êàê ãðàæäàíàì. Íå ñëó÷àéíî, â Ðåñïóáëèêå Êàçà-
õñòàí ïðèçíàþòñÿ è ãàðàíòèðóþòñÿ ïðàâà è ñâîáîäû ÷åëîâåêà
íå èíà÷å, êàê â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé9, ò.å. òàê, êàê îíè
ïîíèìàþòñÿ è çàêðåïëåíû åþ. Êàçàõñòàí, êðîìå òîãî, ïðèñîå-
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8 Áàéìàõàíîâ Ì.Ò. Èçáðàííûå òðóäû ïî òåîðèè ãîñóäàðñòâà è ïðàâà. -Àë-

ìàòû: Àêàäåìèÿ þðèñïðóäåíöèè – ÂØÏ «Àäèëåò», 2003. - Ñ. 417.

9 Ñì.: Ïóíêò 1 ñòàòüè 12 Êîíñòèòóöèè Ðåñïóáëèêè Êàçàõñòàí - Àëìàòû: Æå-

òû-æàðãû, 2000. - Ñ. 57.

10 Ñì.: Ñòàòüè 34 – 38 Êîíñòèòóöèè Ðåñïóáëèêè Êàçàõñòàí - Àëìàòû: Æå-

òû Æàðãû, 2000. - Ñ.62-63.
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Summary

The Constitutions are often defined as the Fundamental Law
because their nature and aims are highly different from the nature
and the tasks of the ordinary laws. As the subject of regulation, the
Constitutions are multifunctional: they obtain the law establishing
character of the state, the supreme legal power and direct act.
They do not only consolidate the relation between the political par-
ties, but also organize them in correspondence with the declared
constitutional values. The Fundamental Law, which is based on the
idea of the constitutionality and the practice of the constitutional-
ism, is called upon for both restriction of the power of the author-
ities, and the protection of the democracy: i.e. power against any
possibility of turning into the totalitarism and the  democracy
regeneration into the tyranny of the majority. The Constitution is
the legal form of holding the integrity of the society.

The Constitution of the Republic of Kazakhstan of 1995 estab-
lishes the principles and the norms of the state towards a person
and a citizen, its duties for the Kazakh society and the world soci-
ety, confirms the sovereign rights of the Kazakh people, spreads
all over the legal aspects of the complete range of social relation-
ships; i.e “individual-family-approach towards property-nation-sov-
ereignty-international public order”.  

A special role is assigned to the Constitutional Council of the

Ãîñóäàðñòâî, ñòðåìÿùååñÿ ê êà÷åñòâàì ñîöèàëüíîãî è ïðàâî-
âîãî ãîñóäàðñòâà, íå ìîæåò óïóñêàòü èç âèäó ôóíêöèè, ïðîèñòå-
êàþùèå èç ñìûñëà «îáùåãî áëàãà», èç îáúåêòèâíûõ ïîòðåáíîñ-
òåé îáùåñòâà è èíäèâèäà â îáåñïå÷åíèè ïðîèçâîäñòâà ñðåäñòâ
ê äîñòîéíîé æèçíè è âîñïðîèçâåäåíèè ñàìîé æèçíè ÷åëîâåêà, â
åãî âñåñòîðîííåì äóõîâíîì ðàçâèòèè, íàêîíåö, â èõ áåçîïàñíîñ-
òè, ñîõðàíåíèè ïîëèòè÷åñêîé è ýêîíîìè÷åñêîé  ñàìîñòîÿòåëü-
íîñòè ñòðàíû â öåëîì. Çà äåñÿòèëåòèå ñî âðåìåíè ïðèíÿòèÿ íà
ðåôåðåíäóìå Êîíñòèòóöèè 1995 ãîäà ÂÂÏ íà äóøó íàñåëåíèÿ â
Ðåñïóáëèêå Êàçàõñòàí âîçðîñ ñ ñåìèñîò äîëëàðîâ äî äâóõ òûñÿ÷
ñåìèñîò è ê êîíöó 2005 ãîäà ñîñòàâèò óæå òðè òûñÿ÷è äîëëàðîâ
ÑØÀ íà ÷åëîâåêà.

Ïîääåðæêà ãîñóäàðñòâåííîé âëàñòè, äîâåðèå ê íåé ãðàæäàí
è íàðîäà – óçëîâàÿ ïðîáëåìà êîíñòèòóöèîííî-ïðàâîâîãî ðàç-
âèòèÿ Êàçàõñòàíà. Ðåàëüíîå ñîîòíîøåíèå âëàñòè è åå äåéñòâè-
òåëüíîãî àâòîðèòåòà, âûñòóïàåò ñîöèàëüíî-ïñèõîëîãè÷åñêèì
êðèòåðèåì ïðîôåññèîíàëüíîñòè ãîñóäàðñòâà: ÷åì ïîëíåå ãîñó-
äàðñòâåííàÿ âëàñòü ñîâìåùàåò â ñâîèõ ðåøåíèÿõ è äåÿíèÿõ
èñòîðè÷åñêóþ íåîáõîäèìîñòü ñ óäîâëåòâîðåíèåì íàñóùíûõ
ïîòðåáíîñòåé è çàêîííûõ èíòåðåñîâ ëè÷íîñòè, òåì ñ ìåíüøèì
ñîöèàëüíûì íàïðÿæåíèåì åé óäàåòñÿ ïðîäâèãàòüñÿ ê êà÷åñò-
âàì ñîöèàëüíîãî è ïðàâîâîãî ãîñóäàðñòâà. Ïîñëàíèå Ïðåçè-
äåíòà Ðåñïóáëèêè Í. À. Íàçàðáàåâà «Êàçàõñòàí íà ïóòè óñêî-
ðåííîé ýêîíîìè÷åñêîé, ñîöèàëüíîé è ïîëèòè÷åñêîé ìîäåðíè-
çàöèè»11 ïîäòâåðæäàåò óñòðåìëåííîñòü ãîñóäàðñòâà ê ýòèì
êîíñòèòóöèîííûì öåííîñòÿì îáøèðíîé ñèñòåìîé îæèäàåìûõ è
îñóùåñòâëÿåìûõ äåë.

Òàê, íà îñíîâå ïðèìèðåíèÿ Îñíîâíûì Çàêîíîì èíäèâèäóàëü-
íîé ñâîáîäû è ñîöèàëüíîé íåîáõîäèìîñòè, áóäåò ñîõðàíÿòüñÿ
ñïîêîéñòâèå è åäèíñòâî êàçàõñòàíñêîãî îáùåñòâà â ìíîãîîáðà-
çèè èíòåðåñîâ, ñîñòàâëÿþùèõ åãî èíäèâèäîâ.
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Ì.Â.Ìèêàåëÿí
÷ëåí Ãîñóäàðñòâåííîé êîìèññèè

ïî çàùèòå ýêîíîìè÷åñêîé êîíêóðåíöèè ÐÀ

Çàêîíîäàòåëüíîå îáåñïå÷åíèå
ðåàëèçàöèè êîíñòèòóöèîííîãî ïðèíöèïà 
ñâîáîäíîé ýêîíîìè÷åñêîé êîíêóðåíöèè

×àñòü òðåòüÿ ñòàòüè 8 Êîíñòèòóöèè Ðåñïóáëèêè Àðìåíèÿ ãëà-
ñèò: “Ãîñóäàðñòâî ãàðàíòèðóåò ñâîáîäíîå ðàçâèòèå è ðàâíóþ
ïðàâîâóþ çàùèòó âñåõ ôîðì ñîáñòâåííîñòè, ñâîáîäó õîçÿé-
ñòâåííîé äåÿòåëüíîñòè, ñâîáîäíóþ ýêîíîìè÷åñêóþ êîíêóðåí-
öèþ”.

Äàííîå ïîëîæåíèå Îñíîâíîãî Çàêîíà ðåñïóáëèêè îáÿçà-
òåëüíî íå òîëüêî äëÿ èíäèâèäîâ è õîçÿéñòâóþùèõ ñóáúåêòîâ,
íî è äëÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóï-
ðàâëåíèÿ. Â ÷àñòíîñòè, ïîñëåäíåå ïîëîæåíèå áûëî ïðèíÿòî âî
âíèìàíèå Êîíñòèòóöèîííûì Ñóäîì ÐÀ, êîòîðûé åùå â 1999 ãî-
äó ïîñòàíîâèë, ÷òî ñòàòüÿ 24 Çàêîíà ÐÀ “Î òåëåêîììóíèêàöèè”
íå ñîîòâåòñòâóåò òðåáîâàíèÿì ñòàòåé 5 è 8. Ïîÿñíåíèå âèäîâ
äåÿòåëüíîñòè, ÿâëÿþùèõñÿ ãîñóäàðñòâåííûìè èëè åñòåñòâåí-
íûìè ìîíîïîëèÿìè, ïîäëåæàùèìè ãîñóäàðñòâåííîìó ëèöåíçè-
ðîâàíèþ, îñóùåñòâëåíèå àíòèìîíîïîëüíîé ïîëèòèêè â ýòèõ îá-
ëàñòÿõ, èñõîäÿ èç ïðàâîâûõ èíòåðåñîâ è  áåçîïàñíîñòè  ãîñó-
äàðñòâà è îáùåñòâà, èç öåëåé ïðàâ è ñâîáîä äðóãèõ ëèö, ðàì-
êè âîçìîæíûõ îãðàíè÷åíèé ñâîáîäíîé ýêîíîìè÷åñêîé äåÿòåëü-
íîñòè è ñâîáîäíîé ýêîíîìè÷åñêîé êîíêóðåíöèè êàê âñåîáùèå
îáÿçàòåëüíûå ïðàâèëà ïîâåäåíèÿ ïðåäâîðèòåëüíî áûëè óñòà-
íîâëåíû íå çàêîíîì, à èñïîëíèòåëüíûìè âëàñòÿìè. À çàêîíî-
äàòåëü â ôîðìå ïåðåõîäíûõ ïîëîæåíèé ïðèäàë çàêîííóþ ñèëó
êîíêðåòíî àäðåñîâàííûì óñëîâèÿì, â êîòîðûõ íàøëè ìåñòî
ôîðìóëèðîâêè, íå ñîîòâåòñòâóþùèå Êîíñòèòóöèè ÐÀ.

Îäíîé èç âàæíûõ çàäà÷ ñòðàíû ÿâëÿåòñÿ îáåñïå÷åíèå äëÿ
ýêîíîìè÷åñêèõ ñóáúêòîâ, äåéñòâóþùèõ íà òîâàðíîì ðûíêå,

Republic of Kazakhstan. In the period functioning of  the
Fundamental Law in the more than one hundred normative acts
the legal statements on different aspects of the unique official
approach and implementation of the norms of the Constitution, are
found. 

The obligatory constitutional precedents and “checking and bal-
ance” stipulated by the Constitution itself, stimulate the organs of
authority for mutual compromise, and at the same time assure their
organizational and legal and functional autonomy.   

The Constitution and the legal reality are correlated both as
proper and essential. The regime of the constitutionality, which is
assured by the Constitutional Council, by the organs of prosecu-
tion and court, and also by legislative process and by law state
administration, is called up to bring them closer.

“Constitutionalism” is not identified with “constitutional legiti-
macy”; the first involves the second as the principle of correspon-
dence of the laws and other legal acts to the norms and the state-
ments of the Constitution. Constitutionalism or the regime
supremacy of the Constitution is not founded  on the basis of the
abstract, non normative ideas, but on the massive consciousness
and respect towards the law. 

According to the author, state authority  supportsthe citizens’
and the nation’s trust, and this is the main problem of the consti-
tutional and legal development of Kazakhstan.The real correlation
of the power and its authority are the social-psychological criteria
of the professionalism of the state; the more the state power com-
bines the necessity of satisfying the essential needs and legitimate
interests of the individual in its decisions and activities, the less
social tension becomes which helps to approach the better social
and legislative order. 
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êîé. Äåëî â òîì, ÷òî â ïóíêòå “á” ñòàòüè 8 Çàêîíà êîíöåíòðàöè-
åé ñ÷èòàåòñÿ ïðèîáðeòåíèå õîçÿéñòâóþùèì ñóáúåêòîì íå ìå-
íåå 35 ïðîöåíòîâ ñðåäñòâ äðóãèõ õîçÿéñòâóþùèõ ñóáúåêòîâ
(ïðèîáðåòåíèå ïðàâ ñîáñòâåííîñòè - Ì.Ì.). À ïóíêòîì “ã” òîé
æå ñòàòüè – ïðèîáðåòåíèå ïðàâ ñîáñòåâííîñòè èëè ïîëüçîâàíèÿ
íå ìåíåå 30 ïðîöåíòàìè ñðåäñòâ. Ïîëó÷àåòñÿ, ÷òî Êîìèññèÿ (à
òàêæå õîçÿéñòâóþùèé ñóáúåêò ) â îäèíàêîâîé ñèòóàöèè âñòàåò
ïåðåä âûáîðîì - 30 èëè 35 ïðîöåíòîâ.  Îäíîâðåìåííî, ïî ëî-
ãèêå çàêîíîäàòåëÿ, îäíî èç ýòèõ äâóõ ÷èñåë áóäåò èìåòü ïðàâî
íà ñóùåñòâîâàíèå, åñëè îíî ïðåäîñòàâèò ïðàâî âîçäåéñòâîâàòü
íà ðåøåíèÿ õîçÿéñòâóþùèõ ñóáúåêòîâ. À ýòî ïîëîæåíèå óæå
çàêðåïëåíî â  ïîñëåäíåì àáçàöå ïóíêòà “ã” òîé æå ñòàòüè. Ñëå-
äîâàòåëüíî, áåññìûñëåííî îäíîâðåìåííîå çàêðåïëåíèå ýòèõ
äâóõ ÷èñåë â Çàêîíå. 

Îïðåäåëåííîå ïðîòèâîðå÷èå èìååòñÿ è ìåæäó ëîãèêîé, çà-
ëîæåííîé â îñíîâó ïóíêòà 1 ñòàòüè 7 Çàêîíà (çàêîíîäàòåëü íå
çàïðåòèë èìåòü äîìèíèðóþùåå ïîëîæåíèå íà ðûíêå, çàïðåùàÿ
çëîóïîòðåáëåíèå ýòèì ïîëîæíèåì) è ïåðâûì ïóíêòîì ñòàòüè 10
(êîíöåíòðàöèÿ, ïðèâîäÿùàÿ ê äîìèíèðóþùåìó ïîëîæåíèþ …
çàïðåùàåòñÿ). Õîçÿéñòâóþùèå ñóáúåêòû ìàëûõ ñòðàí, èìåþùèå
ïåðåõîäíîå õîçÿéñòâî, íà âíåøíèõ ðûíêàõ óñïåøíî ìîãóò êîí-
êóðèðîâàòü, åñëè áóäóò èìåòü ìîùíûé ïðîèçâîäñòâåííûé ïî-
òåíöèàë. À òàêèå ñóáúåêòû, êàê ïðàâèëî, íà âíóòðåííåì ðûíêå
áóäóò èìåòü äîìèíèðóþùåå ïîëîæåíèå. Ïîýòîìó òàêèå êîíöå-
íòðàöèè íåîáõîäèìî ðåãèñòðèðîâàòü.

Îäèí èç êðóïíûõ ïðîáåëîâ Çàêîíà – îãðàíè÷åíèå êîíöåíòðà-
öèè òîëüêî ëèøü â ðàìêàõ  îäíîãî è òîãî æå òîâàðíîãî ðûíêà.
Èíà÷å ãîâîðÿ, â êà÷åñòâå êîíöåíòðàöèè ðàññìàòðèâàåòñÿ òîëü-
êî ãîðèçîíòàëüíàÿ ýêîíîìè÷åñêàÿ èíòåãðàöèÿ, â òî âðåìÿ êàê
íà êîíêóðåíöèþ ñóùåñòâåííîå âëèÿíèå ìîæåò îêàçûâàòü òàêæå
âåðòèêàëüíàÿ õîçÿéñòâåííàÿ èíòåãðàöèÿ. Êàê ïðàâèëî, âåðòè-
êàëüíàÿ èíòåãðàöèÿ õîçÿéñòâóþùèõ ñóáúåêòîâ âñòðå÷àåòñÿ áî-
ëåå ÷àñòî, ÷åì ãîðèçîíòàëüíàÿ.  Èññëåäîâàíèå Ãîñóäàðñòâå-
ííîé êîìèññèè ïî çàùèòå ýêîíîìè÷åñêîé êîíêóðåíöèè ïîêàçà-
ëî, ÷òî â 2003 ãîäó èç 944 ñäåëîê õîçÿéñòâóþùèõ ñóáúåêòîâ,
ñâÿçàííûõ ñ ïðèîáðåòåíèåì (îò÷óæäåíèåì) äîëåé,  òîëüêî 70
áûëè ïðèîáðåòåíèåì (îò÷óæäåíèåì) 20 è áîëåå ïðîöåíòîâ äî-
ëåé. Â 25-è èç èçó÷åííûõ  âûÿñíèëîñü, ÷òî òîëüêî ïðèîáðåòå-
íèå äâóõ îòíîñèòñÿ  ê îäíîìó è òîìó æå  òîâàðíîìó ðûíêó.

Ïî ýêîíîìè÷åñêîìó ñîäåðæàíèþ êîíöåíòðàöèåé ÿâëÿåòñÿ
òàêæå ñîçäàíèå íîâîãî õîçÿéñòâóþùåãî ñóáúåêòà äâóìÿ èëè áî-
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ðàâíûõ êîíêóðåíòíûõ óñëîâèé, ðàçâèòèå ìåõàíèçìîâ, ïðåïÿò-
ñòâóþùèõ âõîäíûì áàðüåðàì íà òîâàðíîì ðûíêå.  À  ãàðàíòè-
åé ýòîãî ÿâëÿåòñÿ äåéñòâóþùåå çàêîíîäàòåëüñòâî ïî çàùèòå
êîíêóðåíöèè. 

Çàêîí “Î çàùèòå ýêîíîìè÷åñêîé êîíêóðåíöèè” ÐÀ1 (äàëåå -
Çàêîí)  áûë ïðèíÿò Íàöèîíàëüíûì Ñîáðàíèåì 6 íîÿáðÿ 2000ã.
è âñòóïèë â ñèëó ñ 15 äåêàáðÿ.

Â ñîîòâåòñòâèè ñî ñòàòüÿìè 17 è 20 Çàêîíà Óêàçîì Ïðåçèäåí-
òà Ðåñïóáëèêè Àðìåíèÿ 13 ÿíâàðÿ 2001ã. áûëà ñîçäàíà Ãîñóäàð-
ñòâåííàÿ êîìèññèÿ ïî çàùèòå ýêîíîìè÷åñêîé êîíêóðåíöèè ÐÀ (äà-
ëåå - Êîìèññèÿ). Â òå÷åíèå ïîñëåäóþùèõ ÷åòûðåõ ëåò Êîìèññèÿ
âûÿâèëà ðÿä ïðîòèâîðå÷èé è ïðîáåëîâ â Çàêîíå, êîòîðûå ïðåïÿ-
òñòâîâàëè ýôôåêòèâíîìó äåéñòâèþ Çàêîíà è êîòîðûå áóäóò ðàñ-
ñìîòðåíû äàëåå. 

Äëÿ êîíòðîëÿ çà êðóïíûìè ýêîíîìè÷åñêèìè ñóáúåêòàìè ñî
ñòîðîíû Êîìèññèè è âîñïðåïÿòñòâîâàíèþ âîçìîæíûõ íàðóøå-
íèé â çàêîíîäàòåëüñòâå ðàçíûõ ñòðàí î çàùèòå êîíêóðåíöèè
ïðèìåíÿåòñÿ ïðàêòèêà ðåãóëèðîâàíèÿ êîíöåíòðàöèè.  Â Çàêîíå
ÐÀ òàêæå ñóùåñòâóþò ïîäîáíûå ïîëîæåíèÿ (ñò. 8-10). Â Çàêî-
íå îäíîé èç èäåé, ëåæàùèõ â îñíîâå ïîíÿòèÿ “êîíöåíòðàöèÿ”
(ñò. 8), ÿâëÿåòñÿ èäåÿ êîíòðîëÿ. Ñîãëàñíî Çàêîíó åå ìîæíî
äîñòè÷ü òðåìÿ ñïîñîáàìè: ñëèÿíèåì, ïðèîáðåòåíèåì ïðàâà
ñîáñòâåííîñòè íà ñðåäñòâà õîçÿéñòâóþùèõ ñóáúåêòîâ èëè ïðè-
îáðåòåíèåì ïðàâà âîçäåéñòâèÿ íà èõ ðåøåíèÿ. 

Ïðè ðàññìîòðåíèè êîíöåíòðàöèè â êà÷åñòâå îáúåêòà ðåãóëè-
ðîâàíèÿ çàêîíîäàòåëü èìåë â âèäó ôîðìèðîâàíèå âîçìîæíîñòè
îãðàíè÷åíèÿ êîíêóðåíöèè êîíöåíòðèðîâàííûìè õîçÿéñòâóþùè-
ìè ñóáúåêòàìè íà òîâàðíîì ðûíêå  âñëåäñòâèe ýòîãî. Ïîýòîìó
ñîâåðøåííî ïðèåìëåìî, ÷òî  óñòàíîâëåíèå êîíòðîëÿ ñ ïî-
ìîùüþ ïðèîáðåòåíèÿ ïðàâ âîçäåéñòâèÿ íà ðåøåíèÿ õîçÿéñòâó-
þùèõ ñóáüåêòîâ ìîæåò äàòü äàííîìó õîçÿéñòâóþùåìó ñóáúåêòó
âîçìîæíîñòü îãðàíè÷èòü êîíêóðåíöèþ. ×òî êàñàåòñÿ ïîëîæåíèÿ
î ïðèîáðåòåíèè ñîáñòâåííîñòè èëè ïðàâ ïîëüçîâàíèÿ ñðåäñòâà-
ìè õîçÿéñòâóþùèõ ñóáúåêòîâ, òî åãî ìîæíî ïðèíÿòü ñ îãîâîð-
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1 Ïðèíÿòèå Çàêîíà áûëî îáóñëîâëåíî òàêæå ïåðåäàííûìè ìåæäóíàðîäíûìè

îáÿçÿòåëüñòâàìè. Â ÷àñòíîñòè, Äîãîâîð “Î âåäåíèè ñîãëàñîâàííîé àíòèìîíî-

ïîëüíîé ïîëèòèêè”, ïîäïèñàííûé â Ìîñêâå 25 ÿíâàðÿ 2000 ãîäà, êàê è Ñîãëà-

øåíèå “Î ïàðòíåðñòâå è ñîòðóäíè÷åñòâå”, ïîäïèñàííîå 22 àïðåëÿ 1996ã è âî-

øåäøåå â ñèëó ñ 1-ãî èþëÿ 1999ã., ìåæäó Ðåñïóáëèêîé Àðìåíèÿ è ãîñóäàðñòâà-

ìè-÷ëåíàìè Åâðîñîþçà, ÿâëÿþòñÿ îäíèìè èç îáÿçàòåëüñòâ î ïðèíÿòèè äàííîãî

Çàêîíà.
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á/ ïðèîáðåòåíèå îäíèì èëè íåñêîëüêèìè õîçÿéñòâóþ-
ùèìè ñóáúåêòàìè íåïîñðåäñòâåííî èëè ÷åðåç äðóãîå ëè-
öî êîíòðîëÿ íàä äðóãèì õîçÿéñòâóþùèì ñóáúåêòîì.

Êîíòðîëü ìîæåò âûðàæàòüñÿ:
- â ïðèîáðåòåíèè ïðàâ ñîáñòâåííîñòè èëè ïîëüçîâàíèè
àêòèâàìè  õîçÿéñòâóþùåãî ñóáúåêòà;
- â ïðèîáðåòåíèè ïðàâ âëèÿíèé íà ïðèíÿòèå ðåøåíèé õî-
çÿéñòâóþùèìè ñóáúåêòàìè (â òîì ÷èñëå - äîëè, íàçíà÷å-
íèÿ ðóêîâîäèòåëÿ èñïîëíèòåëüíîãî îðãàíà, óïðàâëåíèÿ
ñîâåòà, êîíòðîëüíîãî îðãàíà õîçÿéñòâóþùåãî ñóáüåêòà);
- â ñîçäàíèè íîâîãî õîçÿéñòâóþùåãî ñóáúåêòà äâóìÿ èëè
áîëåå õîçÿéñòâóþùèìè ñóáúåêòàìè, èëè æå ëèöàìè.

Íå ÿâëÿåòñÿ êîíöåíòðàöèåé õîçÿéñòâóþùèõ ñóáúåêòîâ:
à/ ïðèîáðåòåíèå äîëåé (ïàéîâ) ñ öåëüþ äàëüíåéøåé

ïåðåïðîäàæè, åñëè ïðèîáðåòàþùèé íå áóäåò ó÷àñòâî-
âàòü â ãîëîñîâàíèè âûñøåãî îðãàíà èëè äðóãîãî îðãàíà
óïðàâëåíèÿ õîçÿéñòâóþùåãî ñóáúåêòà è íà÷èíàÿ ñî äíÿ
ïðèîáðeòåíèÿ â òå÷åíèå ãîäà áóäåò ïðîäàâàòü ýòó äîëþ
íå îôèëèðîâàííîãî ñ íèì äðóãèì ëèöîì,

á/ ïðèîáðåòåíèå êîíòðîëÿ íàä õîçÿéñòâóþùèì ñóáú-
åêòîì ñî ñòîðîíû äîëæíîñòíûõ ëèö îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè â ñëó÷àÿõ è ïîðÿäêå, óñòàíîâëåííûõ Çà-
êîíîì.

Ñòàòüÿ 9.   Äåêëàðèðîâàíèå êîíöåíòðàöèè
Êîíöåòðàöèÿ äåêëàðèðóåòñÿ, åñëè:

à/ ñîâìåñòíàÿ ñòîèìîñòü àêòèâîâ ó÷àñòíèêîâ èëè æå
â ïðåäøåñòâóþùåì äåêëàðèðîâàíèþ  ïîñëåäíåì ôèíàí-
ñîâîì ãîäó ñîâìåñòíûé çà÷èñëåííûé äîõîä ñîñòàâèë
ñóììó, ýêâèâàëåíòíóþ ìèíèìóìó 10 ìëí. åâðî (ïî ðàñ-
÷åòíîìó êóðñó ÖÁ ðåñïóáëèêè íà êîíåö ãîäà);

á/  ó÷àñòíèêè äåéñòâóþò íà åäèíîì ðûíêå è ñòîèìîñòü
èõ  ñîâìåñòíûõ àêòèâîâ èëè çà÷èñëåííûõ äîõîäîâ ñîñòà-
âèëà ñóììó, ýêâèâàëåíòíóþ ìèíèìóìó 10 ìëí. åâðî (ïî
ðàñ÷åòíîìó êóðñó ÖÁ ðåñïóáëèêè íà êîíåö ãîäà) èëè æå
îäèí èç ó÷àñòíèêîâ ðåãèñòðèðîâàí â ðååñòðå äîìèíèðó-
þùèõ ñóáúåêòîâ.

Ïðè äåêëàðèðîâàíèè êàæäûé èç ó÷àñòíèêîâ ïðåäîñòàâëÿåò:
à/ ãîäîâîé áóõãàëòåðñêèé áàëàíñ ïî ñîñòîÿíèþ íà êî-

íåö ôèíàíñîâîãî ãîäà;
á/ îáúåì ðåàëèçóåìîãî òîâàðà â òå÷åíèå ïðîøëîãî

ãîäà ïî íîìåíêëàòóðå è àññîðòèìåíòó, à òàêæå âåëè÷èíà

ëåå ëèöàìè (õîçÿéñòâóþùèìè ñóáúåêòàìè èëè ôèçè÷åñêàìè
ëèöàìè). Îïûò ïîêàçûâàåò, ÷òî âíîâü ñîçäàííûé ñóáúåêò òîæå
ìîæåò  îáëàäàòü ðûíî÷íîé âëàñòüþ.

Îäíîâðåìåííî, â ñîîòâåòñòâèè ñ “áóêâîé” Çàêîíà ëþáîå
ïðèîáðåòåíèå õîçÿéñòâóþùåãî ñóáúåêòà, åñëè îíî ïðåâûøàåò
30 èëè 35 ïðîöåíòîâ ñòîèìîñòè äðóãîãî õîçÿéñòâóþùåãî ñóáú-
åêòà, íà îäíîì è òîì æå òîâàðíîì ðûíêå ðàññìàòðèâàåòñÿ êàê
êîíöåíòðàöèÿ, â òî âðåìÿ  êàê èìåþòñÿ òàêèå ïðèîáðåòåíèÿ,
êîòîðûå íà êîíêóðåíöèþ íå îñòàâëÿþò íèêàêîãî âëèÿíèÿ. Íàï-
ðèìåð, ïðåîáðåòåíèÿ íà ðûíêå öåííûõ áóìàã ñ öåëüþ ïåðåïðî-
äàæè.

Êîíöåíòðàöèåé íå ìîãóò ðàññìàòðèâàòüñÿ òàêæå ïðèîáðåòå-
íèÿ êîíòðîëÿ íàä õîçÿéñòâóþùèì ñóáúåêòîì äîëæíîñòíûìè ëè-
öàìè îðãàíîâ ãîñóäàðñòâåííîé âëàñòè â ñëó÷àÿõ, ïðåäóñìîò-
ðåííûõ çàêîíîäàòåëüñòâîì (â ïðîöåññå ëèêâèäàöèè,  â ïðîöåñ-
ñå áàíêðîòñòâà è ò.ä.). Ñëåäîâàòåëüíî, â Çàêîíå ñëåäóåò ó÷åñòü
òàêæå èñêëþ÷åíèÿ.

Íåîáõîäèìî äåòàëüíî ðàññìîòðåòü ïîëîæåíèÿ îòíîñèòåëü-
íî ïîðîãà äåêëàðèðîâàíèÿ êîíöåíòðàöèè. Ñîãëàñíî Çàêîíó, îä-
íèì èç êðèòåðèåâ äåêëàðèðîâàíèÿ ïî èòîãàì ïîñëåäíåãî ãîäà
äåÿòåëüíîñòè, ïðåäøåñòâóþùåãî êîíöåíòðàöèè, ñóììàðíûé
âàëîâûé äîõîä ó÷àñòíèêîâ ñîñòàâèë áîëåå ÷åì 4 ìëí. äîëëàðîâ
ÑØÀ. Íåÿñíî, ïðè ðàñ÷åòå  íåîáõîäèìî ïðèíèìàòü çà÷èñëåí-
íûé âàëîâûé äîõîä èëè ôàêòè÷åñêè ïîëó÷åííûé? È êðîìå òîãî,
çàòðóäíèòåëüíî ðàñ÷èòàòü ïîêàçàòåëü ïðåäûäóùåãî äåêëàðè-
ðîâàíèÿ ãîäà2.

Îäíîâðåìåííî ýòîò ïîðîã äîëæåí áûòü äèôôåðåíöèðîâàí
ïðè ãîðèçîíòàëüíûõ è âåðòèêàëüíûõ êîíöåíòðàöèÿõ.

Èñõîäÿ èç ýòîãî, íà íàø âçãëÿä, ñòàòüè 8 è 9 ãëàâû 4 Çàêî-
íà íåîáõîäèìî  èçëîæèòü â ñëåäóþùåé ðåäàêöèè: 

“Ãëàâà 4. Êîíòðîëü íàä êîíöåíòðàöèÿìè õîçÿéñòâóþùèõ
ñóáüåêòîâ

Ñòàòüÿ 8. Êîíöåíòðàöèÿ õîçÿéñòâóþùèõ ñóáúåêòîâ
Êîíöåíòðàöèÿìè õîçÿéñòâóþùèõ ñóáúåêòîâ ÿâëÿþòñÿ:

à/ ñëèÿíèå õîçÿéñòâóþùèõ ñóáúåêòîâ èëè ñîåäèíåíèå
îäíîãî õîçÿéñòâóþùåãî ñóáüåêòà ñ äðóãèì;
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Êîíñòèòóöèîííàÿ ïðàêòèêà

2 Â ñòðàíàõ Åâðîñîþçà â êà÷åñòâå ïîêàçàòåëÿ äåêëàðèðîâàíèÿ áåðóòñÿ

àêòèâû èëè îáúåì òîâàðîîáîðîòà. Íà Óêðàèíå òå æå ïîêàçàòåëè ( íûíå â 12

ìëí. åâðî). Â Ðîññèè – ïî ïîñëåäíåìó ãîäîâîìó  áàëàíñó ñóììàðíûå

áàëàíñîâûå àêòèâû ïðè ïðåâûøåíèè 200 òûñÿ÷åêðàòíîãî ðàçìåðà

ìèíèìàëüíîé çàðàáîòíîé ïëàòû. 
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ðûíêà. Ïîýòîìó ïîäîáíîå äåëåãèðîâàíèå ïîëíîìî÷èé íåîáõî-
äèìî çàïðåòèòü.

Èñõîäÿ èç âûøåèçëîæåííîãî, íà íàø âçãëÿä, Çàêîí íåîáõîäè-
ìî äîïîëíèòü íîâîé ãëàâîé â ñëåäóþùåé ðåäàêöèè: 

“Ãëàâà 41. Êîíòðîëü íàä äåéñòâèÿìè îðãàíîâ ãîñóäàðñòâåííîé
âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ

Ñòàòüÿ 81. Àíòèêîíêóðåíòíûå äåéñòâèÿ îðãàíîâ ãîñóäàðñòâåííîé
âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ 

1. Àíòèêîíêóðåíòíûìè äåéñòâèÿìè îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ ÿâëÿþòñÿ
ïðèíÿòèå êàêîãî-ëèáî þðèäè÷åñêîãî àêòà, çàêëþ÷åíèÿ äî-
ãîâîðîâ, êîòîðûå ïðèâåëè èëè ìîãóò ïðèâåñòè ê îãðàíè÷å-
íèþ, ïðåäóïðåæäåíèþ èëè çàïðåùåíèþ êîíêóðåíöèè.

2. Àíòèêîíêóðåíòíûå äåéñòâèÿ îðãàíîâ ãîñóäàðñòâåí-
íîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ ìîãóò âûðàæàòü-
ñÿ â:

- çàïðåùåíèè èëè ïðåïÿòñòâîâàíèè ñîçäàíèþ íîâûõ
õîçÿéñòâóþùèõ ñóáúåêòîâ, à òàêæå ñîçäàíèè îãðàíè÷å-
íèé çàíÿòèÿ îòäåëüíûìè âèäàìè äåÿòåëüíîñòè, ïðèîáðå-
òåíèÿ èëè ðåàëèçàöèè îïðåäåëåííûõ âèäîâ òîâàðîâ;

- ïðÿìîì èëè êîñâåííîì ïðèíóæäåíèè õîçÿéñòâóþùèõ
ñóáúåêòîâ ê ïðèîðèòåòíîìó çàêëþ÷åíèþ äîãîâîðîâ, ïåð-
âîî÷åðåäíîé ïîñòàâêîé òîâàðîâ îïðåäåëåííîìó êðóãó
ïîòðåáèòåëåé ëèáî ïåðâîî÷åðåäíîìó èõ ïðèîáðåòåíèþ ó
îïðåäåëåííûõ ïðîäàâöîâ;

- ëþáîì äåéñòâèè, íàïðàâëåííîì íà öåíòðàëèçîâàí-
íîå ðàñïðåäåëåíèå òîâàðîâ, à òàêæå ðàñïðåäåëåíèè
ðûíêîâ ìåæäó õîçÿéñòâóþùèìè ñóáúåêòàìè ïî òåððèòî-
ðèàëüíîìó ïðèíöèïó, íîìåíêëàòóðå òîâàðîâ, îáúåìó èõ
ðåàëèçàöèè èëè çàêóïîê ïî êðóãó ïîòðåáèòåëåé èëè ïðî-
äàâöîâ;  

- ïðåäîñòàâëåíèè îòäåëüíûì õîçÿéñòâóþùèì ñóáúåê-
òàì ëüãîò èëè äðóãèõ ïðåèìóùåñòâ, òåì ñàìûì ñòàâÿùèõ
èõ â ïðèâèëåãèðîâàííîå ïîëîæåíèå ïî îòíîøåíèþ ê êîí-
êóðåíòàì;

- äðóãèõ àíòèêîíêóðåíòíûõ äåéñòâèÿõ.

ïðîèçâîäñòâåííûõ ìîùíîñòåé;
ã/  ïðè íåîáõîäèìîñòè â òå÷åíèå 10 äíåé ðåãóëèðóþ-

ùèì ãîñóäàðñòâåííûì îðãàíîì ìîæåò áûòü çàòðåáîâàíà
äîïîëíèòåëüíàÿ èíôîðìàöèÿ”.  

×àñòü 1 ñòàòüè 10 ñëåäóåò èçëîæèòü â ñëåäóþùåé ðåäàêöèè:
“Êîíöåíòðàöèè, ïðèâîäÿùèå ê äîìèíèðóþùåìó ïîëîæåíèþ,
ðåãèñòðèðóþòñÿ â öåíòðàëèçîâàííîì ðååñòðå”. Âòîðóþ ÷àñòü
òîé æå ñòàòüè ñëåäóåò èçëîæèòü â ñëåäóþùåé ðåäàêöèè: “Ïðè
íåïðèíÿòèè ðåøåíèÿ â òå÷åíèå òðåõ ìåñÿöåâ ïîñëå ïðåäîñ-
òàâëåíèÿ èíôîðìàöèè, òðåáóåìîé ïî âòîðîé ÷àñòè ñòàòüè 9
äàííîãî Çàêîíà, êîíöåíòðàöèÿ ñ÷èòàåòñÿ ðàçðåøåííîé”.  

Â ðåçóëüòàòå ðàçâèòèÿ ðûíî÷íûõ îòíîøåíèé â ýêîíîìèêå îð-
ãàíû ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ îñâî-
áîæäàþòñÿ îò çàáîò çàíèìàòüñÿ õîçÿéñòâåííîé äåÿòåëüíîñòüþ.
Ïàðàëëåëüíî  ýòîìó, èìåþùèå ðû÷àãè ýòèõ îðãàíîâ  äåðæàò â çà-
âèñèìîñòè îò ñåáÿ äåéñòâóþùèõ íà ðûíêå õîçÿéñòâóþùèõ
ñóáúåêòîâ. Â îòäåëüíûõ ñëó÷àÿõ ýòè îðãàíû ñîçäàþò àäìèíèñòðà-
òèâíûå áàðüåðû äëÿ êîíêóðèðóþùèõ ôèðì, âñëåäñòâèå ÷åãî íà-
ðóøàåòñÿ çäîðîâàÿ êîíêóðåíöèÿ è, â êîíå÷íîì ñ÷åòå, ðàçâèòèå
ýêîíîìèêè ñòðàíû. Îòìå÷åííûå ïðîáëåìû õàðàêòåðíû äëÿ âñåõ
ñòðàí, íî îñîáóþ îñòðîòó èìåþò â ñòðàíàõ ÑÍÃ. 

Àäìèíèñòðàòèâíûå áàðüåðû ïðè÷èíÿþò òàêæå ñóùåñòâåí-
íûé âðåä ýêîíîìèêå Ðåñïóáëèêè Àðìåíèÿ. Â ÷àñòíîñòè, êîì-
ïàíèÿ “Ðîÿë-Àðìåíèÿ” òîëüêî â 2004 ãîäó âûèãðàëà òðè ñóäåá-
íûõ èñêà ïðîòèâ òàìîæåííûõ îðãàíîâ â îáùåé ñóììå 35 ìëí.
äðàìîâ ïî äåëàì î äèñêðèìèíàöèîííîì îïðåäåëåíèè òàìî-
æåííîé ñòîèìîñòè. Òàêîé ïîäõîä íå òîëüêî îêàçûâàåò íåïîñ-
ðåäñòâåííîå âîçäåéñòèå íà áþäæåò ðåñïóáëèêè (åñëè òàìî-
æåííàÿ ñòîèìîñòü îïðåäåëåíà íèæå äåéñòâèòåëüíîé), íî è
âñëåäñòâèå âûõîäà èç ðûíêà õîçÿéñòâóþùèõ ñóáúåêòîâ èç-çà
äèñêðèìèíàöèîííîãî îòíîøåíèÿ ê íèì â äàëüíåéøåì ìîãóò
ñíèçèòüñÿ áþäæåòíûå ïîñòóïëåíèÿ, áóäóò ñóæàòüñÿ ðàìêè âû-
áîðà ïîòðåáèòåëåé, à íà îòäåëüíûõ ðûíêàõ õîçÿéñòâóþùèå
ñóáúåêòû èç “ïîëó÷àòåëÿ öåí” ïðåâðàùàòüñÿ â  “óñòàíàâëèâà-
þùèõ öåíû”. Â òî âðåìÿ êàê â Çàêîíå îãðàíè÷åíî ïðèìåíåíèå
âîçìîæíîñòè òðåáîâàíèé êîíêóðåíòíîãî çàêîíîäàòåëüñòâà ïî
îòíîøåíèþ ê îðãàíàì ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñà-
ìîóïðàâëåíèÿ òîëüêî ëèøü  ôóíêöèÿìè òðåáîâàíèÿ èíôîðìà-
öèè. Â îòäåëüíûõ ñëó÷àÿõ ïðîèçîéäåò îãðàíè÷åíèå êîíêóðåí-
öèè, åñëè îðãàíû ãîñóäàðñòâåííîé âëàñòè èëè ìåñòíîãî ñàìî-
óïðàâëåíèÿ äåëåãèðóþò íåêîòîðûå ñâîè ïðàâà ó÷àñòíèêàì
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discovers a number of omissions and contradictions, available in
Law.

Observing the subject of the regulation of the concentration, the
legislator means the acquiring of the market power by entity and its
influence on competition. The varieties of the concentration are
mergers, acquiring  assets and control. According to the point “b”,
Article 8 of Law which acquires 35 percent assets and the point “c”
of Law which acquires 30 percent assets, the necessity rises to
enroll one of these two figures in the Law.       

Law observes the concentration only in the same product mar-
ket (horizontal integration). Therefore, much influence on competi-
tion may also have vertical (either mixed) concentrations. 

Consequently the aspects referring to vertical concentration is
to be foreseen in Law. 

State and local government bodies greatly influence the com-
petion and greatly influence Competition  state  local government
bodies. As the experience shows (especially in the countries with
transitory economy) in each individual case, these bodies create
administrative barriers or discriminative conditions for competing
firms. As a result, the factors the free competition suffer and, final-
ly, they harm the development of the economy of the given coun-
try.

It is necessary to mention that the competitive legislation forbids
the aspects of the acts of state and local government bodies, which
hinder the competition. 

Ñòàòüÿ 91. Çàïðåùåíèå äåëåãèðîâàíèÿ ïîëíîìî÷èé îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ

Îðãàíàì ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëå-
íèÿ çàïðåùàåòñÿ äåëåãèðîâàíèå îòäåëüíûõ âëàñòíûõ ïîëíî-
ìî÷èé äðóãèì õîçÿéñòâóþùèì ñóáúåêòàì, åñëè ýòî ïðèâîäèò
èëè ìîæåò ïðèâåñòè ê îãðàíè÷åíèþ êîíêóðåíöèè”.

Âûøåíàçâàííûå èçìåíåíèÿ è äîïîëíåíèÿ - ýòî òå ìèíè-
ìàëüíûå ïîïðàâêè, êîòîðûå íåîáõîäèìî ñðî÷íî âíåñòè â Çàêîí
äëÿ ðåàëèçàöèè êîíñòèòóöèîííûõ òðåáîâàíèé.

Òàêèì îáðàçîì, äëÿ ïîëíîöåííîãî âûïîëíåíèÿ òðåáîâàíèÿ
ñòàòüè 8 Êîíñòèòóöèè Ðåñïóáëèêè Àðìåíèÿ íåîáõîäèìî óñòðà-
íèòü âûøåíàçâàííûå ïðîáåëû è ïðîòèâîðå÷èÿ Çàêîíà, äîïîë-
íèòü åãî íîâûìè ïîëîæåíèÿìè, îòíîñÿùèìèñÿ ê ðåãóëèðîâàíèþ
è êîíòðîëþ íàä äåéñòâèÿìè êàê îðãàíîâ ãîñóäàðñòâåííîé âëàñ-
òè, òàê è õîçÿéñòâóþùèõ ñóáúåêòîâ, äåéñòâóþùèõ íà âåðòèêàëü-
íûõ ðûíêàõ.

Legislative Maintenance of the Realization of
Constitutional Principle of the Free

Economic Competition

M.V. Mikaelyan 
The Member of State Commission

on Protection for Economic Competition

Summary

For a thorough examination of the aspects referring to the free
economic competition in Constitution, it is necessary the legislation
to correspond to the demands of these aspects. 

While the application of the competitive legislation, the state
body on protection of the competition (therefore - Commission)
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òîãî óðîâíÿ àêêðåäèòàöèè íå ìîæåò ïðåâûøàòü øåñòüäåñÿò
ïÿòü ëåò.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðåøàÿ ïîäíÿòûé â êîíñòèòó-
öèîííîì ïðåäñòàâëåíèè âîïðîñ, âûõîäèò èç ñëåäóþùåãî. Ñîã-
ëàñíî ñòàòüå 43 Êîíñòèòóöèè Óêðàèíû êàæäûé èìååò ïðàâî íà
òðóä, ÷òî âêëþ÷àåò âîçìîæíîñòü çàðàáàòûâàòü ñåáå íà æèçíü
òðóäîì, êîòîðûé îí ñâîáîäíî âûáèðàåò èëè íà ÷òî ñâîáîäíî
ñîãëàøàåòñÿ (÷àñòü ïåðâàÿ ñòàòüè 43); ãîñóäàðñòâî ñîçäàåò óñ-
ëîâèÿ äëÿ ïîëíîãî îñóùåñòâëåíèÿ ãðàæäàíàìè ïðàâà íà òðóä,
ãàðàíòèðóåò ðàâíûå âîçìîæíîñòè â âûáîðå ïðîôåññèè è ðîäà
òðóäîâîé äåÿòåëüíîñòè (÷àñòü âòîðàÿ ñòàòüè 43).

Ñâîáîäà òðóäà ïðåäóñìàòðèâàåò âîçìîæíîñòü ëèöà çàíè-
ìàòüñÿ èëè íå çàíèìàòüñÿ òðóäîì, à åñëè çàíèìàòüñÿ, òî ñâî-
áîäíî åå âûáèðàòü, îáåñïå÷åíèå êàæäîìó áåç äèñêðèìèíàöèè
âñòóïàòü â òðóäîâûå îòíîøåíèÿ äëÿ ðåàëèçàöèè ñâîèõ ñïîñîá-
íîñòåé. Ïî ñâîåé ïðèðîäå ïðàâî íà òðóä ÿâëÿåòñÿ íåîò÷óæäàå-
ìûì è ïî ñóòè îçíà÷àåò îáåñïå÷åíèå êàê ðàç ðàâíûõ âîçìîæ-
íîñòåé êàæäîìó äëÿ åãî ðåàëèçàöèè. Ðåàëèçàöèÿ ïðàâà ãðàæäà-
íèíà íà òðóä îñóùåñòâëÿåòñÿ ïóòåì çàêëþ÷åíèÿ èì òðóäîâîãî
äîãîâîðà è âûïîëíåíèÿ êðóãà îáÿçàííîñòåé çà ñâîåé ñïåöèàëü-
íîñòüþ, êâàëèôèêàöèåé èëè äîëæíîñòüþ, ÷òî ïðåäóñìàòðèâàåò-
ñÿ ñòðóêòóðîé è øòàòíûì ðàñïèñàíèåì ïðåäïðèÿòèÿ, ó÷ðåæäå-
íèÿ èëè îðãàíèçàöèè.

Êîíñòèòóöèîííûé ïðèíöèï ðàâåíñòâà íå èñêëþ÷àåò âîçìîæ-
íîñòè çàêîíîäàòåëÿ ïðè ðåãóëèðîâàíèè òðóäîâûõ îòíîøåíèé óñ-
òàíàâëèâàòü îïðåäåëåííûå îòëè÷èÿ â ïðàâîâîì ñòàòóñå ëèö, êî-
òîðûå îòíîñÿòñÿ ê ðàçëè÷íûì ïî ðîäó è óñëîâèÿì äåÿòåëüíîñòè
êàòåãîðèÿì, â òîì ÷èñëå ââîäèòü îñîáûå ïðàâèëà, êàñàþùèåñÿ
îñíîâàíèé è óñëîâèé çàìåùåíèÿ îòäåëüíûõ äîëæíîñòåé, åñëè
ýòîãî òðåáóåò õàðàêòåð ïðîôåññèîíàëüíîé äåÿòåëüíîñòè. Öåëü
óñòàíîâëåíèÿ îïðåäåëåííûõ îòëè÷èé (òðåáîâàíèé) â ïðàâîâîì
ñòàòóñå ðàáîòíèêîâ äîëæíà áûòü âàæíîé, à ýòè îòëè÷èÿ (òðåáî-
âàíèÿ), ïðåñëåäóþùèå òàêóþ öåëü, äîëæíû îòâå÷àòü êîíñòèòóöè-
îííûì ïîëîæåíèÿì, áûòü îáúåêòèâíî îïðàâäàííûìè, îáîñíî-
âàííûìè è ñïðàâåäëèâûìè. Â ïðîòèâíîì ñëó÷àå óñòàíîâëåíèÿ
îãðàíè÷åíèé íà çàíÿòèå äîëæíîñòè îçíà÷àëî áû äèñêðèìèíà-
öèþ.

Ïðèâåäåííîå òîëêîâàíèå ïîëîæåíèé ñòàòüè 43 Êîíñòèòóöèè
Óêðàèíû îòâå÷àåò ìåæäóíàðîäíî-ïðàâîâûì àêòàì. Ñîãëàñíî
Ìåæäóíàðîäíîìó ïàêòó îá ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è êóëü-
òóðíûõ ïðàâàõ 1966 ãîäà ãîñóäàðñòâî ìîæåò óñòàíàâëèâàòü

Ðåçþìå 10 ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà Óêðàèíû

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 7
èþëÿ 2004 ãîäà ¹ 14-ðï/2004 ïî äåëó î ñîîòâåò-
ñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèÿ àáçàöà âòîðîãî ñòàòüè 39.1 Çàêîíà Óê-
ðàèíû “Î âûñøåì îáðàçîâàíèè” ïî êîíñòèòóöèîí-
íîìó ïðåäñòàâëåíèþ 56 íàðîäíûõ äåïóòàòîâ Óêðà-
èíû (äåëî î ïðåäåëüíîì âîçðàñòå êàíäèäàòà íà
äîëæíîñòü ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çà-
âåäåíèÿ)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû” ¹
28/2004)

Âûâîäû:
Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íå-

êîíñòèòóöèîííûìè), ïîëîæåíèÿ àáçàöà âòîðîãî ñòàòüè 39.1
Çàêîíà Óêðàèíû “Î âûñøåì îáðàçîâàíèè” îò 17 ÿíâàðÿ 2002
ãîäà N 2984-III, ñîãëàñíî êîòîðîìó ïðåäåëüíûé âîçðàñò êàíäè-
äàòà íà äîëæíîñòü ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäåíèÿ
òðåòüåãî èëè ÷åòâåðòîãî óðîâíÿ àêêðåäèòàöèè íå ìîæåò ïðå-
âûøàòü øåñòüäåñÿò ïÿòü ëåò. Ïîëîæåíèå, ïðèçíàííîå íåêîíñ-
òèòóöèîííûì, òåðÿåò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì
Ñóäîì Óêðàèíû ýòîãî Ðåøåíèÿ.

Êðàòêîå èçëîæåíèå:
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå - 56 íà-

ðîäíûõ äåïóòàòîâ Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä
Óêðàèíû ñ õîäàòàéñòâîì î ïðèçíàíèè íåêîíñòèòóöèîííûì ïî-
ëîæåíèÿ àáçàöà âòîðîãî ÷àñòè ïåðâîé ñòàòüè 39 Çàêîíà Óêðàè-
íû “Î âûñøåì îáðàçîâàíèè” (äàëüøå - Çàêîí), êîòîðûì óñòà-
íîâëåíî, ÷òî ïðåäåëüíûé âîçðàñò êàíäèäàòà íà äîëæíîñòü ðó-
êîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäåíèÿ òðåòüåãî èëè ÷åòâåð-
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êðåäèòàöèè, çàêðåïëåííûå â Çàêîíå, íåðàçðûâíî ñâÿçàííûå ñ
åãî íàó÷íî-ïåäàãîãè÷åñêîé äåÿòåëüíîñòüþ â ýòîì ó÷ðåæäåíèè.
Âûñøåå ó÷åáíîå çàâåäåíèå îïðåäåëåíî â Çàêîíå êàê îáðàçîâà-
òåëüíîå, ïðîñâåòèòåëüíî-íàó÷íîå ó÷ðåæäåíèå, îáåñïå÷èâàþùåå
îáó÷åíèå, âîñïèòàíèå è ïðîôåññèîíàëüíóþ ïîäãîòîâêó ëèö, à
òàêæå îñóùåñòâëÿþùåå íàó÷íóþ è íàó÷íî-òåõíè÷åñêóþ äåÿòåëü-
íîñòü (÷àñòü äâåíàäöàòàÿ ñòàòüè 1). Îäíèìè èç ãëàâíûõ çàäà÷
âûñøåãî ó÷åáíîãî çàâåäåíèÿ ÿâëÿåòñÿ îñóùåñòâëåíèå, êðîìå
îáðàçîâàòåëüíîé, íàó÷íîé è íàó÷íî-òåõíè÷åñêîé äåÿòåëüíîñòè,
ïîäãîòîâêè íàó÷íûõ è íàó÷íî-ïåäàãîãè÷åñêèõ êàäðîâ è èõ àòòåñ-
òàöèÿ â àêêðåäèòèðîâàííûõ âûñøèõ ó÷åáíûõ çàâåäåíèÿõ òðåòüå-
ãî è ÷åòâåðòîãî óðîâíåé àêêðåäèòàöèè è òîìó ïîäîáíîå (÷àñòü
âòîðàÿ ñòàòüè 22 Çàêîíà). Äîëæíîñòü ðóêîâîäèòåëÿ âûñøåãî
ó÷åáíîãî çàâåäåíèÿ òðåòüåãî è ÷åòâåðòîãî óðîâíåé àêêðåäèòà-
öèè - îäíà èç îñíîâíûõ äîëæíîñòåé íàó÷íî-ïåäàãîãè÷åñêèõ ðà-
áîòíèêîâ ýòèõ ó÷ðåæäåíèé (÷àñòü ïåðâàÿ ñòàòüè 32, ÷àñòü âòîðàÿ
ñòàòüè 48 Çàêîíà, ÷àñòü âòîðàÿ ñòàòüè 22 Çàêîíà Óêðàèíû “Î íà-
ó÷íîé è íàó÷íî-òåõíè÷åñêîé äåÿòåëüíîñòè”).

Íàó÷íî-ïåäàãîãè÷åñêèå ðàáîòíèêè ÿâëÿþòñÿ ó÷àñòíèêàìè
ó÷åáíî-âîñïèòàòåëüíîãî ïðîöåññà â âûñøèõ ó÷åáíûõ çàâåäåíè-
ÿõ (÷àñòü âòîðàÿ ñòàòüè 46 Çàêîíà) è îïðåäåëåíû êàê ó÷åíûå,
êîòîðûå ïî îñíîâíîìó ìåñòó ðàáîòû ïðîôåññèîíàëüíî çàíèìà-
þòñÿ ïåäàãîãè÷åñêîé è íàó÷íîé èëè íàó÷íî-òåõíè÷åñêîé äåÿ-
òåëüíîñòüþ â âûñøèõ ó÷åáíûõ çàâåäåíèÿõ òðåòüåãî è ÷åòâåðòî-
ãî óðîâíåé àêêðåäèòàöèè (÷àñòü âòîðàÿ ñòàòüè 47 Çàêîíà, ÷àñòü
äåñÿòàÿ ñòàòüè 1 Çàêîíà Óêðàèíû “Î íàó÷íîé è íàó÷íî-òåõíè-
÷åñêîé äåÿòåëüíîñòè”).

Äëÿ íàó÷íî-ïåäàãîãè÷åñêèõ ðàáîòíèêîâ, êðîìå ðóêîâîäèòå-
ëåé âûñøèõ ó÷åáíûõ çàâåäåíèé òðåòüåãî è ÷åòâåðòîãî óðîâíåé
àêêðåäèòàöèè è ðóêîâîäèòåëåé ôàêóëüòåòîâ ýòèõ ó÷ðåæäåíèé,
ïðåäåëüíûõ âîçðàñòíûõ îãðàíè÷åíèé Çàêîíîì íå óñòàíîâëåíî.

Íî ðàáîòà ðóêîâîäèòåëåé âûñøèõ ó÷åáíûõ çàâåäåíèé òðåòüå-
ãî è ÷åòâåðòîãî óðîâíåé àêêðåäèòàöèè, êàê è âñåõ èíûõ íàó÷íî-
ïåäàãîãè÷åñêèõ ðàáîòíèêîâ, íåçàâèñèìî îò äîëæíîñòåé, êîòî-
ðûå îíè çàíèìàþò, íå îáóñëîâëåíà îñîáûìè òðåáîâàíèÿìè, óñ-
ëîâèÿìè èëè ïðàâèëàìè ïðîôåññèîíàëüíîé äåÿòåëüíîñòè, êîòî-
ðûå áû ñëóæèëè îáúåêòèâíûì îáîñíîâàíèÿì óñòàíîâëåíèÿ âîç-
ðàñòíûõ îãðàíè÷åíèé äëÿ åå âûïîëíåíèÿ.

Îñïàðèâàåìîå ïîëîæåíèå Çàêîíà ñòàâèò ãðàæäàí, êîòîðûå
â îäèíàêîâîé ìåðå îòâå÷àþò òðåáîâàíèÿì ïðîôåññèîíàëüíîé
ïðàâîñóáúåêòíîñòè, â íåðàâíûå ïðàâîâûå óñëîâèÿ îòíîñèòåëü-

òîëüêî òàêèå îãðàíè÷åíèÿ ýòèõ ïðàâ, êîòîðûå îïðåäåëÿþòñÿ çà-
êîíîì, è ëèøü ïîñòîëüêó, ïîñêîëüêó ýòî ñîâìåñòèìî ñ ïðèðî-
äîé óêàçàííûõ ïðàâ, è èñêëþ÷èòåëüíî ñ öåëüþ îêàçûâàòü ñî-
äåéñòâèå îáùåìó áëàãîñîñòîÿíèþ â äåìîêðàòè÷åñêîì îáùåñò-
âå (ñòàòüÿ 4).

Íè ïîëîæåíèå Çàêîíà, íè ïîçèöèè îðãàíîâ ãîñóäàðñòâåí-
íîé âëàñòè îòíîñèòåëüíî óñòàíîâëåííîãî ïðåäåëüíîãî - øåñ-
òèäåñÿòèïÿòèëåòíåãî - âîçðàñòà äëÿ êàíäèäàòà íà äîëæíîñòü
ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäåíèÿ òðåòüåãî èëè ÷åò-
âåðòîãî óðîâíÿ àêêðåäèòàöèè íå äàþò âîçìîæíîñòè îïðåäå-
ëèòü öåëü óñòàíîâëåíèÿ òàêîãî îãðàíè÷åíèÿ. Íî ïðè ëþáûõ
âîçìîæíûõ öåëÿõ, êîòîðûå ìîãóò âûòåêàòü èç Çàêîíà, óñòàíîâ-
ëåííîå îãðàíè÷åíèå íå ìîæåò áûòü ïðèçíàííî îïðàâäàííûì,
îáîñíîâàííûì è ñïðàâåäëèâûì. Ïî êðàéíåé ìåðå, åñòü ìåíåå
îòÿãîùàþùèå ïóòè äîñòèæåíèÿ ýòèõ öåëåé, ÷åì àâòîìàòè÷åñ-
êîå áåçîñíîâàòåëüíîå ëèøåíèå ãðàæäàí âîçìîæíîñòè ïðèíè-
ìàòü ó÷àñòèå â áàëëîòèðîâàíèè íà äîëæíîñòü ðóêîâîäèòåëÿ
âûñøåãî ó÷åáíîãî çàâåäåíèÿ ïðè äîñòèæåíèè øåñòèäåñÿòè-
ëåòíåãî âîçðàñòà.

Îñïàðèâàåìîå ïîëîæåíèå Çàêîíà ëèøàåò âîçìîæíîñòè ëèö,
êîòîðûå äîñòèãëè øåñòèäåñÿòèïÿòèëåòíåãî âîçðàñòà, áàëëîòè-
ðîâàòüñÿ íà äîëæíîñòü ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâå-
äåíèÿ òðåòüåãî èëè ÷åòâåðòîãî óðîâíÿ àêêðåäèòàöèè áåç ó÷åòà
èõ ñïîñîáíîñòåé, îïûòà, óðîâíÿ íàó÷íîé êâàëèôèêàöèè, â ÷àñò-
íîñòè íàëè÷èÿ íàó÷íîé ñòåïåíè äîêòîðà èëè êàíäèäàòà íàóê,
ó÷åíîãî çâàíèå ïðîôåññîðà, íàó÷íî-òâîð÷åñêîãî ïîòåíöèàëà,
àâòîðèòåòà â ñðåäå íàó÷íî-ïåäàãîãè÷åñêîé îáùåñòâåííîñòè,
äåëîâûõ è èíûõ êà÷åñòâ, ñîñòîÿíèÿ çäîðîâüÿ è òîìó ïîäîáíîå.

Òàêîé âûâîä ñîãëàñóåòñÿ ñ Ðåêîìåíäàöèåé 1980 ãîäà N 162
Ìåæäóíàðîäíîé îðãàíèçàöèè òðóäà îòíîñèòåëüíî ïîæèëûõ ðà-
áîòíèêîâ, ñîãëàñíî êîòîðîé ïîæèëûå ðàáîòíèêè áåç äèñêðèìèíà-
öèè ïî âîçðàñòó äîëæíû ïîëüçîâàòüñÿ ðàâåíñòâîì âîçìîæíîñòåé
è îòíîøåíèÿ íàðàâíå ñ èíûìè ðàáîòíèêàìè, â ÷àñòíîñòè, îòíî-
ñèòåëüíî äîñòóïà, ñ ó÷åòîì èõ ëè÷íûõ ñïîñîáíîñòåé, îïûòà è êâà-
ëèôèêàöèè, ê ðàáîòå çà èõ âûáîðîì êàê â ãîñóäàðñòâåííîì, òàê è
â ÷àñòíîì ñåêòîðàõ; îäíàêî â èñêëþ÷èòåëüíûõ ñëó÷àÿõ ìîãóò óñ-
òàíàâëèâàòüñÿ âîçðàñòíûå îãðàíè÷åíèÿ, ó÷èòûâàÿ îñîáûå òðåáî-
âàíèÿ, óñëîâèÿ èëè ïðàâèëà äëÿ íåêîòîðûõ âèäîâ ðàáîò (ïàðàã-
ðàô 5).

Óïðàâëåí÷åñêèå (àäìèíèñòðàòèâíûå) ôóíêöèè ðóêîâîäèòåëÿ
âûñøåãî ó÷åáíîãî çàâåäåíèÿ òðåòüåãî èëè ÷åòâåðòîãî óðîâíÿ àê-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(27)`05

82

Êîíñòèòóöèîííàÿ ïðàêòèêà



85

íÿ 2004 ãîäà ¹ 1844-IV Âåðõîâíàÿ Ðàäà Óêðàèíû îáðàòèëàñü â
Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì î ïðåäîñòàâëå-
íèè çàêëþ÷åíèÿ îòíîñèòåëüíî ñîîòâåòñòâèÿ ïðîåêòà Çàêîíà Óê-
ðàèíû “Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû” (äàëü-
øå – Çàêîíîïðîåêò) òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòó-
öèè Óêðàèíû. 

Â Çàêîíîïðîåêòå ïðåäëàãàåòñÿ âíåñòè â Êîíñòèòóöèþ Óêðà-
èíû òàêèå èçìåíåíèÿ: èçëîæèòü â íîâîé ðåäàêöèè: ñòàòüè 76,
÷àñòü ïåðâóþ ñòàòüè 77, ñòàòüè 78, 81-83, 85, 87, ÷àñòü ïåðâóþ,
ïóíêò 2 ÷àñòè âòîðîé, ÷àñòü òðåòüþ ñòàòüè 88, ñòàòüè 89, 90, 93,
÷àñòü ÷åòâåðòóþ ñòàòüè 94, ñòàòüþ 98, ÷àñòü ïÿòóþ ñòàòüè 103,
ïóíêòû 8-13, 15, 16, 19, 22, 30 ÷àñòè ïåðâîé, ÷àñòü ÷åòâåðòóþ
ñòàòüè 106, 112-115, ïóíêò 10 ñòàòüè 116, ÷àñòè ÷åòâåðòóþ,
âîñüìóþ - äåñÿòóþ ñòàòüè 118, ñòàòüþ 120, ÷àñòü ïåðâóþ ñòàòüè
122, ïóíêò 2 ÷àñòè ïÿòîé ñòàòüè 126, ÷àñòü ïåðâóþ ñòàòüè 141,
÷àñòü âòîðóþ ñòàòüè 148, “Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëî-
æåíèÿ”; âûêëþ÷èòü ïóíêò 14 ÷àñòè ïåðâîé ñòàòüè 106; äîïîë-
íèòü: ñòàòüþ 116 ïóíêòàìè 9¹, 9², 9i, ñòàòüþ 121 ïóíêòîì 5.

Àíàëèç ïðåäëàãàåìûõ â Çàêîíîïðîåêòå ïîëîæåíèé ÷àñòåé
òðåòüåé, ÷åòâåðòîé ñòàòüè 76; ÷àñòè òðåòüåé ñòàòüè 78; ÷àñòè
ïåðâîé, ïóíêòîâ 1-4 ÷àñòè âòîðîé ñòàòüè 81; ÷àñòåé ïåðâîé -
÷åòâåðòîé ñòàòüè 82; ÷àñòåé ïåðâîé - ÷åòâåðòîé ñòàòüè 83;
ïóíêòîâ 1-11, 14, 16-18, 22, 23, 27-31, 34-36 ÷àñòè ïåðâîé
ñòàòüè 85; ÷àñòè ïåðâîé ñòàòüè 87; ÷àñòåé âòîðîé - ïÿòîé
ñòàòüè 89; ÷àñòè ïåðâîé ñòàòüè 90; ÷àñòè âòîðîé ñòàòüè 93; ïåð-
âîãî ïðåäëîæåíèÿ ÷àñòè ÷åòâåðòîé ñòàòüè 94; âòîðîãî ïðåäëî-
æåíèÿ ÷àñòè ïÿòîé ñòàòüè 103; ÷àñòè ïåðâîé ñòàòüè 113; ÷àñòè
ïÿòîé ñòàòüè 114; ÷àñòè òðåòüåé ñòàòüè 120 Êîíñòèòóöèè Óêðà-
èíû ñâèäåòåëüñòâóåò îá èõ òîæäåñòâåííîñòè ñ ñîîòâåòñòâóþ-
ùèìè ïîëîæåíèÿìè ñòàòåé 76, 78, 81, 82, 83, 85, 87, 89, 90, 93,
94, 103, 113, 114, 120 äåéñòâóþùåé Êîíñòèòóöèè Óêðàèíû. 

Â Çàêîíîïðîåêòå ïîëîæåíèÿ ïóíêòà 34 ÷àñòè ïåðâîé ñòàòüè
85, ÷àñòåé âòîðîé - ïÿòîé ñòàòüè 89 (ñ ó÷åòîì îãîâîðîê Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû, èçëîæåííûõ â Îïðåäåëåíèè ¹ 3-
â/2003) òîæäåñòâåííû ïðåäïèñàíèÿì ïóíêòà 34 ÷àñòè ïåðâîé
ñòàòüè 85, ÷àñòÿì òðåòüåé – øåñòîé ñòàòüè 89 äåéñòâóþùåé
Êîíñòèòóöèè Óêðàèíû. Ðå÷ü èäåò î âîçîáíîâëåíèè ïîëîæåíèé
äåéñòâóþùåé Êîíñòèòóöèè Óêðàèíû, êîòîðûõ íå áûëî â Çàêî-
íîïðîåêòå ¹ 4180 äî åãî äîðàáîòêè è ïðåäûäóùåì îäîáðåíèè
ïàðëàìåíòîì Óêðàèíû. 

Îäíàêî âî âðåìÿ äîðàáîòêè Çàêîíîïðîåêòà ¹ 4180 òàê è íå

íî çàíÿòèÿ äîëæíîñòè ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäå-
íèÿ òðåòüåãî èëè ÷åòâåðòîãî óðîâíÿ àêêðåäèòàöèè çà ïðèçíà-
êîì âîçðàñòà è òàêèì îáðàçîì, ôàêòè÷åñêè, óùåìëÿåò óñòàíîâ-
ëåííûå Îñíîâíûì Çàêîíîì Óêðàèíû ãàðàíòèè ðàâíûõ âîçìîæ-
íîñòåé ðåàëèçàöèè êîíñòèòóöèîííîãî ïðàâà ãðàæäàí íà òðóä.

Ñëåäîâàòåëüíî, èçëîæåííîå ñâèäåòåëüñòâóåò, ÷òî  âîçðàñò-
íîå îãðàíè÷åíèå äëÿ êàíäèäàòà íà äîëæíîñòü ðóêîâîäèòåëÿ
âûñøåãî ó÷åáíîãî çàâåäåíèÿ òðåòüåãî èëè ÷åòâåðòîãî óðîâíÿ
àêêðåäèòàöèè íå îñíîâûâàåòñÿ íà ñïåöèàëüíûõ òðåáîâàíèÿõ ê
òðóäó íà ýòîé äîëæíîñòè, è îñïàðèâàåìàÿ íîðìà ÿâëÿåòñÿ
äèñêðèìèíàöèîííîé îòíîñèòåëüíî ðåàëèçàöèè ïðàâà íà òðóä, à
ïîòîìó ïðîòèâîðå÷èò ïîëîæåíèÿì ÷àñòè ïåðâîé, âòîðîé ñòàòüè
24.1, ÷àñòè ïåðâîé, âòîðîé ñòàòüè 43 Êîíñòèòóöèè Óêðàèíû.

Îäíèì èç ïðèíöèïîâ óïðàâëåíèÿ âûñøèì ó÷åáíûì çàâåäå-
íèåì ÿâëÿåòñÿ åãî àâòîíîìèÿ è ñàìîóïðàâëåíèå, ðåàëèçóþùå-
åñÿ ñîîòâåòñòâåííî çàêîíîäàòåëüñòâó è ïðåäóñìàòðèâàþùåå
ïðàâî ñàìîñòîÿòåëüíî îïðåäåëÿòü ôîðìû îáó÷åíèÿ, ôîðìû è
âèäû îðãàíèçàöèè ó÷åáíîãî ïðîöåññà, ïðèíèìàòü íà ðîáîòó ïå-
äàãîãè÷åñêèõ, íàó÷íî-ïåäàãîãè÷åñêèõ è èíûõ ðàáîòíèêîâ è òîìó
ïîäîáíîå (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 29 Çàêîíà). Óñòàíîâëåí-
íûé íîðìîé Çàêîíà ïðåäåëüíûé âîçðàñò êàíäèäàòà íà äîëæ-
íîñòü ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäåíèÿ òðåòüåãî èëè
÷åòâåðòîãî óðîâíÿ àêêðåäèòàöèè óùåìëÿåò àâòîíîìèþ è ñàìî-
óïðàâëåíèå âûñøèõ ó÷åáíûõ çàâåäåíèé îòíîñèòåëüíî îòáîðà è
ðàññòàíîâêè êàäðîâ.

Çàêëþ÷åíèå îò 12 îêòÿáðÿ 2004 ãîäà ¹ 2-
â/2004 ïî äåëó îáðàùåíèÿ Âåðõîâíîé Ðàäû Óêðà-
èíû î ïðåäîñòàâëåíèè çàêëþ÷åíèÿ îòíîñèòåëüíî
ñîîòâåòñòâèÿ ïðîåêòà Çàêîíà Óêðàèíû “Î âíåñå-
íèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû” òðåáîâà-
íèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè Óêðàèíû (äåëî
î Çàêîíîïðîåêòå ¹ 4180 ñ âíåñåííûìè ê íåìó ïîï-
ðàâêàìè)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”           ¹
42/2004)

Â ñîîòâåòñòâèè ñ Ïîñòàíîâëåíèåì Âåðõîâíîé Ðàäû Óêðàèíû
“Î ïðåäâàðèòåëüíîì îäîáðåíèè çàêîíîïðîåêòà î âíåñåíèè èç-
ìåíåíèé â Êîíñòèòóöèþ Óêðàèíû (ðåãèñòð. ¹ 4180)” îò 23 èþ-
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òó Óêðàèíû îòíîñèòåëüíî êàíäèäàòóðû Ïðåìüåð-ìèíèñòðà Óêðàè-
íû è êàíäèäàòóð â ñîñòàâ Êàáèíåòà Ìèíèñòðîâ Óêðàèíû;

÷àñòü 10 ñòàòüè 83 - äåïóòàòñêàÿ ôðàêöèÿ â Âåðõîâíîé Ðàäå
Óêðàèíû, â ñîñòàâ êîòîðîé âõîäèò áîëüøèíñòâî íàðîäíûõ äå-
ïóòàòîâ Óêðàèíû îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû
Óêðàèíû, èìååò ïðàâà êîàëèöèè äåïóòàòñêèõ ôðàêöèé â Âåð-
õîâíîé Ðàäå Óêðàèíû, ïðåäóñìîòðåííûå Êîíñòèòóöèåé;

ïóíêò 2 ÷àñòè âòîðîé ñòàòüè 88 îòíîñèòåëüíî ïîëíîìî÷èé
Ïðåäñåäàòåëÿ Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòåëüíî îðãàíè-
çàöèè ðàáîòû Âåðõîâíîé Ðàäû Óêðàèíû, êîîðäèíàöèè äåÿòåëü-
íîñòè åå îðãàíîâ;

ïåðâîå ïðåäëîæåíèå ÷àñòè ïÿòîé ñòàòüè 103 - î÷åðåäíûå
âûáîðû Ïðåçèäåíòà Óêðàèíû ïðîèçâîäÿòñÿ â ïîñëåäíåå âîñê-
ðåñåíüå ïîñëåäíåãî ìåñÿöà ïÿòîãî ãîäà ïîëíîìî÷èé Ïðåçè-
äåíòà Óêðàèíû;

÷àñòü òðåòüÿ ñòàòüè 113 - Êàáèíåò Ìèíèñòðîâ Óêðàèíû â ñâî-
åé äåÿòåëüíîñòè ðóêîâîäñòâóåòñÿ Êîíñòèòóöèåé è çàêîíàìè Óê-
ðàèíû, à òàêæå óêàçàìè Ïðåçèäåíòà Óêðàèíû è ïîñòàíîâëåíèÿ-
ìè Âåðõîâíîé Ðàäû Óêðàèíû, ïðèíÿòûìè â ñîîòâåòñòâèè ñ
Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû;

âòîðîå  ïðåäëîæåíèå ÷àñòè òðåòüåé ñòàòüè 115 îòíîñèòåëü-
íî ôîðìèðîâàíèÿ Âåðõîâíîé Ðàäîé Óêðàèíû íîâîãî ñîñòàâà
Êàáèíåòà Ìèíèñòðîâ Óêðàèíû â ñðîêè è â ïîðÿäêå, îïðåäåëåí-
íûõ â Êîíñòèòóöèè;

÷àñòü ÷åòâåðòàÿ ñòàòüè 115 - Êàáèíåò Ìèíèñòðîâ Óêðàèíû,
êîòîðûé ñëîæèë ïîëíîìî÷èÿ  ïåðåä íîâîèçáðàííîé Âåðõîâíîé
Ðàäîé Óêðàèíû èëè îòñòàâêà êîòîðîãî ïðèíÿòà Âåðõîâíîé Ðà-
äîé Óêðàèíû, ïðîäîëæàåò âûïîëíÿòü ñâîè ïîëíîìî÷èÿ äî íà÷à-
ëà ðàáîòû âíîâü ñôîðìèðîâàííîãî Êàáèíåòà Ìèíèñòðîâ Óêðà-
èíû;

ïóíêò 10 ñòàòüè 116 îòíîñèòåëüíî îñóùåñòâëåíèÿ Êàáèíå-
òîì Ìèíèñòðîâ Óêðàèíû èíûõ ïîëíîìî÷èé, îïðåäåëåííûõ
Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû;

÷àñòü ïåðâàÿ ñòàòüè 141 îòíîñèòåëüíî óñòàíîâëåíèÿ ñðîêà
ïîëíîìî÷èé äåïóòàòîâ îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ íà
ïÿòü ëåò;

à òàêæå äîïîëíåíèå ïóíêòîâ 13, 33 ÷àñòè ïåðâîé ñòàòüè 85
Êîíñòèòóöèè Óêðàèíû ñîîòâåòñòâåííî ñëîâàìè “è çàêîíà”, “è
çàêîíîì”.

“Çàêëþ÷èòåëüíûå è ïåðåõîäíûå ïîëîæåíèÿ” Çàêîíîïðîåêòà
(äàëüøå - Ïîëîæåíèÿ) îïðåäåëÿþò òåðìèí âñòóïëåíèÿ â ñèëó

áûëà ó÷òåíà îãîâîðêà Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ñôîð-
ìóëèðîâàííàÿ â óïîìÿíóòîì Çàêëþ÷åíèè, ñîãëàñíî êîòîðîé
“ëèøåíèå ñúåçäà ñóäåé Óêðàèíû – íàèâûñøåãî îðãàíà ñóäåéñ-
êîãî ñàìîóïðàâëåíèÿ – ó÷àñòèÿ â íàçíà÷åíèè ñóäåé Êîíñòèòó-
öèîííîãî Ñóäà Óêðàèíû íå ïðåäóñìàòðèâàåò îòìåíû èëè îãðà-
íè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà. Îäíàêî, â ñóù-
íîñòè, ýòî îòñòðàíÿåò ñóäåáíóþ âëàñòü îò ôîðìèðîâàíèÿ åäèí-
ñòâåííîãî îðãàíà êîíñòèòóöèîííîé þðèñäèêöèè, ÷òî íå áóäåò
ñëóæèòü óêðåïëåíèþ îñíîâ êîíñòèòóöèîííîãî ñóäîïðîèçâîä-
ñòâà â Óêðàèíå” (àáçàö òðèíàäöàòûé ïóíêòà 3 ìîòèâèðîâî÷íîé
÷àñòè). 

Ïðåäëàãàåìûå â Çàêîíîïðîåêòå äîïîëíåíèÿ (çà èñêëþ÷åíè-
åì ðåäàêöèîííûõ óòî÷íåíèé è ïîïðàâîê) ñòàòüè 76 ÷àñòüþ ïÿ-
òîé; èçìåíåíèÿ ÷àñòè òðåòüåé ñòàòüè 78; ïóíêòà 6 ÷àñòè âòîðîé
ñòàòüè 81; ÷àñòåé ïÿòîé - äåâÿòîé ñòàòüè 83; ïóíêòîâ 15, 24, 25,
37 ÷àñòè ïåðâîé ñòàòüè 85; ñòàòüè 87; ÷àñòè òðåòüåé ñòàòüè 88;
ïóíêòîâ 2, 3, 4 ÷àñòè âòîðîé, ÷àñòåé òðåòüåé, ÷åòâåðòîé ñòàòüè
90; ÷àñòè ïåðâîé ñòàòüè 93; ïóíêòîâ 8-12, ïóíêòà 14 (èñêëþ÷åí),
ïóíêòîâ 15, 16, 22, 30 ÷àñòè ïåðâîé, ÷àñòè ÷åòâåðòîé ñòàòüè
106; ñòàòüè 112; ÷àñòåé ïåðâîé - òðåòüåé ñòàòüè 113; ÷àñòåé
ïåðâîé, âòîðîé, ÷åòâåðòîé, ïÿòîé ñòàòüè 114; ÷àñòåé ïåðâîé,
âòîðîé, ïåðâîãî ïðåäëîæåíèÿ ÷àñòè òðåòüåé ñòàòüè 115; ÷àñòåé
÷åòâåðòîé, äåâÿòîé, äåñÿòîé ñòàòüè 118; ÷àñòè òðåòüåé ñòàòüè
120; ÷àñòè ïåðâîé ñòàòüè 122; ïóíêòà 2 ÷àñòè ïÿòîé ñòàòüè 126;
÷àñòè âòîðîé ñòàòüè 148 Êîíñòèòóöèè Óêðàèíû óæå ðàññìàòðè-
âàëèñü Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû è èçëîæåíû èì â Çàê-
ëþ÷åíèè ¹ 3-â/2003 ñîîòâåòñòâóþùèìè òðåáîâàíèÿì ñòàòüè
157 Êîíñòèòóöèè Óêðàèíû. 

Ñ ó÷åòîì ïðåäëîæåíèé Êîíñòèòóöèîííîãî Ñóäà, èçëîæåííûõ
â Çàêëþ÷åíèè ¹ 3-â/2003, äîðàáîòàííûé è ïðåäâàðèòåëüíî
îäîáðåííûé Âåðõîâíîé Ðàäîé Óêðàèíû Çàêîíîïðîåêò ñîäåð-
æèò èçìåíåíèÿ è äîïîëíåíèÿ, â ðåçóëüòàòå èññëåäîâàíèÿ êîòî-
ðûõ Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî îíè íå ïðåäóñ-
ìàòðèâàþò îòìåíû èëè îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è
ãðàæäàíèíà. 

Â ÷àñòíîñòè, íîâàÿ ðåäàêöèÿ ïîëîæåíèé ñëåäóþùèõ ñòàòåé:
÷àñòü 1 ñòàòüè 77 - î÷åðåäíûå âûáîðû Âåðõîâíîé Ðàäû Óê-

ðàèíû ïðîèñõîäÿò â ïîñëåäíåå âîñêðåñåíüå ïîñëåäíåãî ìåñÿ-
öà ïÿòîãî ãîäà ïîëíîìî÷èé Âåðõîâíîé Ðàäû Óêðàèíû;

÷àñòü 8 ñòàòüè 83 îòíîñèòåëüíî âíåñåíèÿ êîàëèöèåé äåïóòàòñ-
êèõ ôðàêöèé â Âåðõîâíîé Ðàäå Óêðàèíû ïðåäëîæåíèé Ïðåçèäåí-
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ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû – äîñòèæåíèÿ ñóäüÿìè Êîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû è Âåðõîâíîãî Ñóäà Óêðàèíû ñåìè-
äåñÿòè ëåò – ðàñïðîñòðàíÿåòñÿ íà ñóäåé, íàçíà÷åííûõ íà
äîëæíîñòü ïîñëå âñòóïëåíèÿ ýòîãî Çàêîíà â ñèëó.

Äîïîëíèòåëüíàÿ èíôîðìàöèÿ:
Ñóäüÿìè Ñàâåíêî Ì.Ä., Èâàùåíêî Â.È., Øàïîâàëîì Â.Ì. áû-

ëè èçëîæåíû îñîáûå ìíåíèÿ.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ¹
15-ðï/2004 îò 2 íîÿáðÿ 2004 ãîäà ïî äåëó î ñîîò-
âåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñ-
òè) ïîëîæåíèé ñòàòüè 69 Óãîëîâíîãî êîäåêñà Óêðà-
èíû ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâ-
íîãî Ñóäà Óêðàèíû (äåëî î íàçíà÷åíèè ñóäîì áîëåå
ìÿãêîãî íàêàçàíèÿ)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû” ¹
45/2004)

Âûâîäû:
Ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 69 Óãîëîâíîãî êîäåêñà Óê-

ðàèíû íå îòâå÷àåò Êîíñòèòóöèè (ÿâëÿåòñÿ íåêîíñòèòóöèîííûì),
â ÷àñòè, äåëàþùåé íåâîçìîæíûì íàçíà÷åíèå ëèöàì, ñîâåð-
øèâøèì ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, áîëåå ìÿãêîãî íà-
êàçàíèÿ, ÷åì ïðåäóñìîòðåíî çàêîíîì. Ïîëîæåíèå ÷àñòè ïåðâîé
ñòàòüè 69 Óãîëîâíîãî êîäåêñà Óêðàèíû, ïðèçíàííîå íåêîíñòè-
òóöèîííûì, òåðÿåò ñèëó ñ äíÿ ïðèíÿòèÿ Ðåøåíèÿ Êîíñòèòóöè-
îííûì Ñóäîì Óêðàèíû.

Êðàòêîå èçëîæåíèå:
Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ÷åëîâåê, åãî æèçíü è çäî-

ðîâüå, ÷åñòü è äîñòîèíñòâî, íåïðèêîñíîâåííîñòü è áåçîïàñ-
íîñòü ïðèçíàþòñÿ â Óêðàèíå íàèâûñøåé ñîöèàëüíîé öåí-
íîñòüþ (÷àñòü ïåðâàÿ ñòàòüè 3); ïðàâà è ñâîáîäû ÷åëîâåêà è èõ
ãàðàíòèè îïðåäåëÿþò ñîäåðæàíèå è íàïðàâëåííîñòü äåÿòåëü-
íîñòè ãîñóäàðñòâà (÷àñòü âòîðàÿ ñòàòüè 3); ïðàâà è ñâîáîäû ÷å-
ëîâåêà ÿâëÿþòñÿ íåîò÷óæäàåìûìè è íåðóøèìû (ñòàòüÿ 21);
êàæäûé èìååò ïðàâî íà óâàæåíèå åãî äîñòîèíñòâà (÷àñòü ïåð-
âàÿ ñòàòüè 28); ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà çàùè-
ùàþòñÿ ñóäîì (÷àñòü ïåðâàÿ ñòàòüè 55); îäíîé èç îñíîâíûõ îñ-

Çàêîíà “Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû”, à òàê-
æå ìåõàíèçì îáðåòåíèÿ ïîëíîìî÷èé îðãàíàìè ãîñóäàðñòâåí-
íîé âëàñòè â ñîîòâåòñòâèè ñ  èçìåíåíèÿìè, âíåñåííûìè â
Êîíñòèòóöèþ. 

Ñîãëàñíî ïóíêòó 1 Ïîëîæåíèÿ (â âçàèìîñâÿçè ñ ïóíêòîì 4)
Çàêîí âñòóïàåò â ñèëó ñî äíÿ âñòóïëåíèÿ íà ïîñò Ïðåçèäåíòà
Óêðàèíû, èçáðàííîãî íà î÷åðåäíûõ âûáîðàõ 2004 ãîäà. Ïðåä-
ëàãàåòñÿ òàêæå, ÷òî ïîëîæåíèå ÷àñòè ïÿòîé ñòàòüè 76, ÷àñòè
ïåðâîé ñòàòüè 77, ÷àñòè âòîðîé ñòàòüè 78, ïóíêòà 6 ÷àñòè âòî-
ðîé, ÷àñòè øåñòîé ñòàòüè 81, ïóíêòà 1 ÷àñòè âòîðîé ñòàòüè 90,
÷àñòè âòîðîé ñòàòüè 120, ñîãëàñîâàííûå ñ ïóíêòàìè 2, 3, 6 Ïî-
ëîæåíèÿ, âñòóïàþò â ñèëó ñî äíÿ îáðåòåíèÿ ïîëíîìî÷èé Âåð-
õîâíîé Ðàäîé Óêðàèíû, èçáðàííîé â 2006 ãîäó.

Ïóíêòû 5, 9 Ïîëîæåíèÿ ïðåäóñìàòðèâàþò ïîðÿäîê èñïîëíå-
íèÿ êîíñòèòóöèîííûõ ïîëíîìî÷èé Êàáèíåòîì Ìèíèñòðîâ Óêðà-
èíû è ÷ëåíàìè Ñîâåòà Íàöèîíàëüíîãî áàíêà Óêðàèíû, íàçíà-
÷åííûìè Ïðåçèäåíòîì Óêðàèíû, ïîñëå âñòóïëåíèÿ â ñèëó Çàêî-
íà è â ñîîòâåòñòâèè ñ âíåñåííûìè èçìåíåíèÿìè â Êîíñòèòóöèþ
Óêðàèíû, ÷òî îáóñëîâëåíî ïåðåðàñïðåäåëåíèåì ïîëíîìî÷èé
ìåæäó Ïðåçèäåíòîì Óêðàèíû è Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû. 

Â ïóíêòå 7 Ïîëîæåíèÿ îïðåäåëÿåòñÿ ñðîê îñóùåñòâëåíèÿ
ïîëíîìî÷èé ñóäüÿìè Êîíñòèòóöèîííîãî Ñóäà, íàçíà÷åííûìè
ñúåçäîì ñóäåé Óêðàèíû, è ïîðÿäîê íàçíà÷åíèÿ Âåðõîâíîé Ðà-
äîé Óêðàèíû è Ïðåçèäåíòîì Óêðàèíû íîâûõ ñóäåé Êîíñòèòóöè-
îííîãî Ñóäà â ñîîòâåòñòâèè ñ ïóíêòîì 26 ÷àñòè ïåðâîé ñòàòüè
85 è ïóíêòà 22 ÷àñòè ïåðâîé ñòàòüè 106 Êîíñòèòóöèè Óêðàèíû â
ðåäàêöèè ïðåäëàãàåìûõ â Çàêîíîïðîåêòå èçìåíåíèé (àáçàö
ïåðâûé). Òàêæå îòìå÷àåòñÿ, ÷òî Âåðõîâíàÿ Ðàäà Óêðàèíû â ñëó-
÷àÿõ, ïðåäóñìîòðåííûõ ÷àñòüþ ïÿòîé ñòàòüè 126 Êîíñòèòóöèè,
ìîæåò äîñðî÷íî ïðåêðàòèòü ïîëíîìî÷èÿ ñóäåé Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû, íàçíà÷åííûõ ñúåçäîì ñóäåé Óêðàèíû. 

Îñóùåñòâëåíèå ýòèõ ïîëíîìî÷èé Âåðõîâíîé Ðàäîé Óêðàèíû
è Ïðåçèäåíòîì Óêðàèíû ïðåäóñìîòðåíî ïðåäëàãàåìûìè â Çà-
êîíîïðîåêòå èçìåíåíèÿìè â ñîîòâåòñòâèè ñ ïóíêòîì 26 ÷àñòè
ïåðâîé ñòàòüè 85 è ïóíêòîì 22 ÷àñòè ïåðâîé ñòàòüè 106 Êîíñ-
òèòóöèè. Âìåñòå ñ òåì Êîíñòèòóöèîííûé Ñóä óñìàòðèâàåò îï-
ðåäåëåííîå íåñîãëàñîâàíèå àáçàöà âòîðîãî ïóíêòà 7 Ïîëîæå-
íèÿ ñ ÷àñòüþ ïÿòîé ñòàòüè 126 è ñòàòüåé 149 äåéñòâóþùåé
Êîíñòèòóöèè Óêðàèíû. 

Ïóíêò 8 Ïîëîæåíèÿ ïðåäóñìàòðèâàåò, ÷òî äåéñòâèå ïðåäëà-
ãàåìûõ â Çàêîíîïðîåêòå èçìåíåíèé ïóíêòà 2 ÷àñòè ïÿòîé
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ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, â ÷àñòíîñòè, ïðàâà íà
ñâîáîäó, êîòîðûå íå ìîãóò áûòü îãðàíè÷åíû, êðîìå ñëó÷àåâ,
ïðåäóñìîòðåííûõ Êîíñòèòóöèåé.

Íåïîñðåäñòâåííûì âûðàæåíèåì êîíñòèòóöèîííûõ ïðèíöè-
ïîâ ñîáëþäåíèÿ ãóìàíèçìà, ñïðàâåäëèâîñòè è çàêîííîñòè ÿâ-
ëÿåòñÿ ðåàëèçîâàííàÿ â íîðìàõ Óãîëîâíîãî êîäåêñà Óêðàèíû
âîçìîæíîñòü ëèöà, âïåðâûå ñîâåðøèâøåãî ïðåñòóïëåíèå íå-
áîëüøîé òÿæåñòè, áûòü îñâîáîæäåííûì îò óãîëîâíîé îòâåò-
ñòâåííîñòè â ñâÿçè ñ äåéñòâåííûì ðàñêàÿíèåì (ñòàòüÿ 45), ñ
ïðèìèðåíèåì âèíîâíîãî ñ ïîòåðïåâøèì è âîçìåùåíèåì íàíå-
ñåííîãî èì óùåðáà èëè óñòðàíåíèåì ïðè÷èíåííîãî âðåäà
(ñòàòüÿ 46), ñ ïåðåäà÷åé ëèöà íà ïîðóêè (ñòàòüÿ 47), ñ èçìåíå-
íèåì îáñòàíîâêè (ñòàòüÿ 48); ëèöî ìîæåò áûòü îñâîáîæäåíî îò
íàêàçàíèÿ, åñëè íà âðåìÿ ðàññìîòðåíèÿ äåëà â ñóäå åãî íåëü-
çÿ ñ÷èòàòü îáùåñòâåííî îïàñíûì (÷àñòü ÷åòâåðòàÿ ñòàòüè 74) è
ò. ï.

Îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè íà îñíîâàíèè
ñòàòåé 47, 48 Êîäåêñà è îñâîáîæäåíèå îò íàêàçàíèÿ ñîãëàñíî
÷àñòè ÷åòâåðòîé ñòàòüè 74 Êîäåêñà ïðèìåíÿåòñÿ ê ëèöàì, ñî-
âåðøèâøèì ïðåñòóïëåíèÿ íåáîëüøîé èëè ñðåäíåé òÿæåñòè.
Ýòî ÿâëÿåòñÿ ñâèäåòåëüñòâîì ðåàëèçàöèè ïðèíöèïà þðèäè÷åñ-
êîãî ðàâåíñòâà ãðàæäàí â ïðîöåññå äèôôåðåíöèàöèè óãîëîâ-
íîé îòâåòñòâåííîñòè.

Íàêàçàíèå ÿâëÿåòñÿ ìåðîé ïðèíóæäåíèÿ, ïðèìåíÿåìîé îò
èìåíè ãîñóäàðñòâà ïî ïðèãîâîðó ñóäà ê ëèöó, ïðèçíàííîìó âè-
íîâíûì â ñîâåðøåíèè ïðåñòóïëåíèÿ, è çàêëþ÷àåòñÿ â ïðåäóñ-
ìîòðåííîì çàêîíîì îãðàíè÷åíèè ïðàâ è ñâîáîä îñóæäåííîãî
(÷àñòü ïåðâàÿ ñòàòüè 50 Êîäåêñà). Ñóä èíäèâèäóàëèçèðóåò íà-
êàçàíèå, íåîáõîäèìîå è äîñòàòî÷íîå äëÿ èñïðàâëåíèÿ îñóæ-
äåííûõ, à òàêæå äëÿ ïðåäóïðåæäåíèÿ ñîâåðøåíèÿ íîâûõ ïðåñ-
òóïëåíèé êàê îñóæäåííûìè, òàê è èíûìè ëèöàìè (÷àñòü âòîðàÿ
ñòàòüè 50 Êîäåêñà).

Îáùèå íà÷àëà íàçíà÷åíèÿ íàêàçàíèÿ íå ñîäåðæàò èñêëþ÷å-
íèé îòíîñèòåëüíî íåó÷åòà ñòåïåíè òÿæåñòè îòíîñèòåëüíî êëàñ-
ñèôèêàöèè ïðåñòóïëåíèé ê ïðåñòóïëåíèÿì íåáîëüøîé òÿæåñòè
è ðàñïðîñòðàíÿþòñÿ íà âñå ïðåñòóïëåíèÿ íåçàâèñèìî îò ñòå-
ïåíè èõ òÿæåñòè.

Âîçìîæíîñòü ïðèìåíåíèÿ ê ëèöàì, ñîâåðøèâøèì ïðåñòóï-
ëåíèå íåáîëüøîé òÿæåñòè, èíûõ íîðì, ïðåäóñìàòðèâàþùèõ
ïðàâîâûå îñíîâàíèÿ è ïîðÿäîê îñâîáîæäåíèÿ îò óãîëîâíîé îò-
âåòñòâåííîñòè è îò íàêàçàíèÿ (ñòàòüè 44, 45, 46, 47, 48, 74 Êî-

íîâ ñóäîïðîèçâîäñòâà ÿâëÿåòñÿ ðàâåíñòâî âñåõ ó÷àñòíèêîâ ñó-
äåáíîãî ïðîöåññà ïåðåä çàêîíîì è ñóäîì (ïóíêò 2 ÷àñòè òðåòü-
åé ñòàòüè 129).

Ñîãëàñíî ïîëîæåíèÿì ÷àñòè ïåðâîé ñòàòüè 8 Êîíñòèòóöèè â
Óêðàèíå ïðèçíàåòñÿ è äåéñòâóåò ïðèíöèï âåðõîâåíñòâà ïðàâà.
Âåðõîâåíñòâî ïðàâà - ýòî ãîñïîäñòâî ïðàâà â îáùåñòâå. Âåð-
õîâåíñòâî ïðàâà òðåáóåò îò ãîñóäàðñòâà åãî âîïëîùåíèÿ â ïðà-
âîòâîð÷åñêóþ è ïðàâîïðèìåíèòåëüíóþ äåÿòåëüíîñòü, â ÷àñò-
íîñòè, â çàêîíû, êîòîðûå ïî ñâîåìó ñìûñëó äîëæíû áûòü ïðî-
íèêíóòû ïðåæäå âñåãî èäåÿìè ñîöèàëüíîé ñïðàâåäëèâîñòè,
ñâîáîäû, ðàâåíñòâà è ò.ï. Îäíèì èç ïðîÿâëåíèé âåðõîâåíñòâà
ïðàâà ÿâëÿåòñÿ òî, ÷òî ïðàâî íå îãðàíè÷èâàåòñÿ ëèøü çàêîíî-
äàòåëüñòâîì êàê îäíîé èç åãî ôîðì, à âêëþ÷àåò è èíûå ñîöè-
àëüíûå ðåãóëÿòîðû, â ÷àñòíîñòè, íîðìû ìîðàëè, òðàäèöèè,
îáû÷àè è ò.ï., ëåãèòèìèðîâàííûå îáùåñòâîì è îáóñëîâëåííûå
èñòîðè÷åñêè äîñòèãíóòûì êóëüòóðíûì óðîâíåì îáùåñòâà. Âñå
ýòè ýëåìåíòû ïðàâà îáúåäèíÿþòñÿ êà÷åñòâîì, îòâå÷àþùèì
èäåîëîãèè ñïðàâåäëèâîñòè, èäåå ïðàâà, ÷òî â çíà÷èòåëüíîé
ìåðå ïîëó÷èëî îòðàæåíèå â Êîíñòèòóöèè.

Òàêîå ïîíèìàíèå ïðàâà íå äàåò îñíîâàíèé äëÿ åãî îòîæäå-
ñòâëåíèÿ ñ çàêîíîì, êîòîðûé èíîãäà ìîæåò áûòü è íåñïðàâåä-
ëèâûì, â òîì ÷èñëå óùåìëÿòü ñâîáîäó è ðàâåíñòâî ëèöà. Ñïðà-
âåäëèâîñòü - îäíà èç ãëàâíûõ îñíîâ ïðàâà, è ÿâëÿåòñÿ ðåøàþ-
ùåé â îïðåäåëåíèè åãî êàê ðåãóëÿòîðà îáùåñòâåííûõ îòíîøå-
íèé, îäíèì èç îáùå÷åëîâå÷åñêèõ èçìåðåíèé ïðàâà. Îáû÷íî
ñïðàâåäëèâîñòü ðàññìàòðèâàþò êàê ñâîéñòâî ïðàâà, âûðàæåí-
íîå, â ÷àñòíîñòè, â ðàâíîì þðèäè÷åñêîì ìàñøòàáå ïîâåäåíèÿ
è â ïðîïîðöèîíàëüíîñòè þðèäè÷åñêîé îòâåòñòâåííîñòè ñîäå-
ÿííîìó ïðàâîíàðóøåíèþ.

Îòäåëüíûì ïðîÿâëåíèåì ñïðàâåäëèâîñòè ÿâëÿåòñÿ âîïðîñ
ñîîòâåòñòâèÿ íàêàçàíèÿ ñîäåÿííîìó ïðåñòóïëåíèþ; êàòåãîðèÿ
ñïðàâåäëèâîñòè ïðåäóñìàòðèâàåò, ÷òî íàêàçàíèå çà ïðåñòóïëå-
íèå äîëæíî áûòü ñîðàçìåðíûì ïðåñòóïëåíèþ. Ñïðàâåäëèâîå
ïðèìåíåíèå íîðì ïðàâà - ýòî ïðåæäå âñåãî íåäèñêðèìèíàöè-
îííûé ïîäõîä, áåñïðèñòðàñòíîñòü. Ýòî îçíà÷àåò íå òîëüêî òî,
÷òî ïðåäóñìîòðåííûé çàêîíîì ñîñòàâ ïðåñòóïëåíèÿ è ðàìêè
íàêàçàíèÿ áóäóò îòâå÷àòü äðóã äðóãó, à è òî, ÷òî íàêàçàíèå
äîëæíî íàõîäèòüñÿ â ñïðàâåäëèâîì ñîîòíîøåíèè ñ òÿæåñòüþ è
îáñòîÿòåëüñòâàìè ñîâåðøåííîãî è ëèöîì âèíîâíîãî. Àäåêâàò-
íîñòü íàêàçàíèÿ ñòåïåíè òÿæåñòè ïðåñòóïëåíèÿ èñõîäèò èç
ïðèíöèïà ïðàâîâîãî ãîñóäàðñòâà, èç ñóòè êîíñòèòóöèîííûõ
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Ïðèíöèï ðàâåíñòâà âñåõ ãðàæäàí ïåðåä çàêîíîì - êîíñòèòó-
öèîííàÿ ãàðàíòèÿ ïðàâîâîãî ñòàòóñà ëèöà, êîòîðàÿ ðàñïðîñòðà-
íÿåòñÿ, â ÷àñòíîñòè, íà íàçíà÷åíèå óãîëîâíîãî íàêàçàíèÿ. Ïðèâ-
ëå÷åíèå ëèöà, ñîâåðøèâøåãî ïðåñòóïëåíèå, ê óãîëîâíîé îòâåò-
ñòâåííîñòè, íå òîëüêî îçíà÷àåò  ðàâåíñòâî âñåõ ëèö ïåðåä çàêî-
íîì, íî è ïðåäóñìàòðèâàåò óñòàíîâëåíèå â çàêîíå åäèíûõ íà÷àë
ïðèìåíåíèÿ òàêîé  îòâåòñòâåííîñòè.

Îäíàêî ïðàâîâîå ãîñóäàðñòâî, ñ÷èòàÿ íàêàçàíèå ïðåæäå
âñåãî èñïðàâèòåëüíûì è ïðåâåíòèâíûì ñïîñîáîì, äîëæíî èñ-
ïîëüçîâàòü íå ÷ðåçìåðíûå, à ëèøü íåîáõîäèìûå è îáóñëîâëåí-
íûå öåëüþ ìåðû. Îãðàíè÷åíèå êîíñòèòóöèîííûõ ïðàâ îáâèíÿå-
ìîãî äîëæíî îòâå÷àòü ïðèíöèïó ïðîïîðöèîíàëüíîñòè: èíòåðå-
ñû îáåñïå÷åíèÿ îõðàíû ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà,
ñîáñòâåííîñòè, îáùåñòâåííîãî ïîðÿäêà è áåçîïàñíîñòè è ò.ï.
ìîãóò îïðàâäàòü ïðàâîâûå îãðàíè÷åíèÿ ïðàâ è ñâîáîä òîëüêî â
ñëó÷àå àäåêâàòíîñòè ñîöèàëüíî îáóñëîâëåííûì öåëÿì. Ïîëî-
æåíèå î íåïðèìåíåíèè ñòàòüè 69 Êîäåêñà ê ëèöàì, ñîâåðøèâ-
øèì ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, òàêèì öåëÿì íå îòâå÷à-
åò. Ïðåäîñòàâëåíèå ñóäó ïðàâà â èñêëþ÷èòåëüíûõ ñëó÷àÿõ, ïðè
íàëè÷èè íåñêîëüêèõ îáñòîÿòåëüñòâ, ñìÿã÷àþùèõ íàêàçàíèå, è
äàííûõ î ëè÷íîñòè îáâèíÿåìîãî, ïðèìåíÿòü íîðìó ñòàòüè 69
Êîäåêñà è ê ëèöàì, ñîâåðøèâøèì ïðåñòóïëåíèÿ íåáîëüøîé òÿ-
æåñòè, îêàçûâàëî áû ñîäåéñòâèå îáåñïå÷åíèþ ïðîïîðöèîíàëü-
íîñòè ñîöèàëüíî îïðàâäàííûõ öåëåé íàêàçàíèÿ.

Ðóêîâîäñòâóÿñü îáùèìè íà÷àëàìè íàçíà÷åíèÿ íàêàçàíèÿ
(ñòàòüÿ 65 Êîäåêñà), ñóä äîëæåí íàçíà÷àòü íàêàçàíèå êîíêðåò-
íîìó ëèöó çà äàííîå ïðåñòóïëåíèå, ìàêñèìàëüíî èíäèâèäóàëè-
çèðóÿ íàêàçàíèå. Íåïðèâëå÷åíèå ê óãîëîâíîé îòâåòñòâåííîñòè
èíîãî ëèöà çà ïîäãîòîâêó ê ïðåñòóïëåíèþ íåáîëüøîé òÿæåñòè
èëè îòäåëüíîé êàòåãîðèè íåñîâåðøåííîëåòíèõ è ò.ï. íå èñêëþ-
÷àåò èíäèâèäóàëèçàöèè íàêàçàíèÿ ïóòåì íàçíà÷åíèÿ áîëåå
ìÿãêîãî íàêàçàíèÿ, ÷åì ïðåäóñìîòðåíî çàêîíîì. Îòñóòñòâèå
ýòîãî ñïîñîáà èíäèâèäóàëèçàöèè íàêàçàíèÿ ëèöàì, ñîâåðøèâ-
øèì ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, ÿâëÿåòñÿ íàðóøåíèåì
êîíñòèòóöèîííûõ ïîëîæåíèé î ðàâåíñòâå ãðàæäàí ïåðåä çàêî-
íîì.

Íà ðåàëèçàöèþ ïðèíöèïà, óñòàíîâëåííîãî ÷àñòüþ âòîðîé
ñòàòüè 61 Êîíñòèòóöèè Óêðàèíû, ñîãëàñíî êîòîðîìó þðèäè÷åñ-
êàÿ îòâåòñòâåííîñòü ëèöà èìååò èíäèâèäóàëüíûé õàðàêòåð,
íàïðàâëåíû ïîëîæåíèÿ ñòàòüè 65 Êîäåêñà. Ýòîò ïðèíöèï, â
÷àñòíîñòè, êîíêðåòèçèðîâàí â ïîëîæåíèÿõ Îáùåé ÷àñòè Êîäåê-

äåêñà), íå ìîæåò áûòü ïðåãðàäîé äëÿ èíäèâèäóàëèçàöèè íàêà-
çàíèÿ, â ÷àñòíîñòè, ïóòåì íàçíà÷åíèÿ áîëåå ìÿãêîãî íàêàçàíèÿ,
íåæåëè ïðåäóñìîòðåíî çàêîíîì.

Òåì íå ìåíåå, ýòîãî ñïîñîáà èíäèâèäóàëèçàöèè íàêàçàíèÿ
äëÿ ëèö, ñîâåðøèâøèõ ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè,
ñòàòüåé 69 Êîäåêñà íå ïðåäóñìîòðåíî, õîòÿ â íåé ðå÷ü èäåò îá
îñîáûõ îñíîâàíèÿõ, ñìÿã÷àþùèõ íàêàçàíèå è ñóùåñòâåííûì
îáðàçîì ïîíèæàþùèõ ñòåïåíü òÿæåñòè ñîâåðøåííîãî ïðåñòóï-
ëåíèÿ äëÿ ëèö, êîòîðûå ñîâåðøèëè îñîáî òÿæêèå, òÿæêèå è
ñðåäíåé òÿæåñòè ïðåñòóïëåíèÿ. Òåì ñàìûì íîðìû óêàçàííîé
ñòàòüè ïðîòèâîðå÷àò îñíîâîïîëîæíîìó ïðèíöèïó ïðàâîâîãî ãî-
ñóäàðñòâà - ñïðàâåäëèâîñòè, ïîñêîëüêó ëèöà, ñîâåðøèâøèå
ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, ïîñòàâëåíû â õóäøèå óñëî-
âèÿ, ïî ñðàâíåíèþ ñ òåìè, êîòîðûå ñîâåðøèëè áîëåå òÿæêèå
ïðåñòóïëåíèÿ.

Âåðõîâåíñòâî ïðàâà, áóäó÷è îäíèì èç îñíîâíûõ ïðèíöèïîâ
äåìîêðàòè÷åñêîãî îáùåñòâà, ïðåäóñìàòðèâàåò ñóäåáíûé êîíò-
ðîëü çà âìåøàòåëüñòâî â ïðàâà êàæäîãî ÷åëîâåêà íà ñâîáîäó.
Ñóä, îñóùåñòâëÿÿ ïðàâîñóäèå íà îñíîâàõ âåðõîâåíñòâà ïðàâà,
îáåñïå÷èâàåò çàùèòó ãàðàíòèðîâàííûõ Êîíñòèòóöèåé è çàêîíà-
ìè Óêðàèíû ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ïðàâ è çàêîí-
íûõ èíòåðåñîâ þðèäè÷åñêèõ ëèö, èíòåðåñîâ îáùåñòâà è ãîñóäà-
ðñòâà. Òðåáîâàíèå ñîáëþäàòü ñïðàâåäëèâîñòü ïðè ïðèìåíåíèè
óãîëîâíîãî íàêàçàíèÿ çàêðåïëåíî è â ìåæäóíàðîäíûõ äîêóìåí-
òàõ ïî ïðàâàì ÷åëîâåêà.

Ïîëîæåíèÿ ñòàòüè 69 Êîäåêñà íàðóøàþò îäèí èç îñíîâîïî-
ëîæíûõ ïðèíöèïîâ âåðõîâåíñòâà ïðàâà - ñïðàâåäëèâîñòü, ïîñ-
êîëüêó ëèøàþò ðàâíîé âîçìîæíîñòè íàçíà÷åíèÿ îñíîâíîãî íà-
êàçàíèÿ íèæå íèçøåãî ïðåäåëà, óñòàíîâëåííîãî â ñàíêöèè
ñòàòüè Îñîáåííîé ÷àñòè Êîäåêñà, èëè ïåðåõîäà ê äðóãîìó, áî-
ëåå ìÿãêîìó âèäó îñíîâíîãî íàêàçàíèÿ, íå óêàçàííîãî â ñàíê-
öèè ñòàòüè çà äàííûé âèä ïðåñòóïëåíèÿ, ëèöàì, ñîâåðøèâøèì
ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, ñòåïåíü îáùåñòâåííîé
îïàñíîñòè êîòîðûõ çíà÷èòåëüíî íèæå, ÷åì â îñîáî òÿæêèõ, òÿæ-
êèõ ïðåñòóïëåíèé è ïðåñòóïëåíèé ñðåäíåé òÿæåñòè.

Çàêîí íå ìîæåò ñòàâèòü â áîëåå íåáëàãîïðèÿòíîå ïîëîæåíèå
ëèö, âèíîâíûõ â ñîâåðøåíèè ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè,
ñîïîñòàâèâ ñ âèíîâíûìè ëèöàìè, êîòîðûå ñîâåðøèëè áîëåå
òÿæêèå ïðåñòóïëåíèÿ. Íå èìåÿ âîçìîæíîñòè íàçíà÷èòü áîëåå
ìÿãêîå íàêàçàíèå, ñóä íå ìîæåò íàäëåæàùèì îáðàçîì èíäèâè-
äóàëèçèðîâàòü íàêàçàíèå è îáåñïå÷èòü åãî ñïðàâåäëèâîñòü.
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øèâøèì ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñòè, íåâîçìîæíûì ÿâ-
ëÿåòñÿ íàçíà÷åíèå áîëåå ìÿãêîãî íàêàçàíèÿ.

Êîíñòèòóöèîííîå ïðàâî íà ñóäåáíóþ çàùèòó îòíîñèòñÿ ê
íåîò÷óæäàåìûì è íåçûáëåìûì. Êàæäûé ïðè ðàññìîòðåíèè
ëþáîãî äåëà, â òîì ÷èñëå óãîëîâíîãî, îòíîñèòåëüíî äåÿíèé, â
ñîâåðøåíèè êîòîðûõ îáâèíÿåòñÿ, èìååò ïðàâî íà ïðàâîñóäèå,
êîòîðîå îòâå÷àëî áû òðåáîâàíèÿì ñïðàâåäëèâîñòè.

Ñîãëàñíî ïóíêòà 5 ÷àñòè ïåðâîé ñòàòüè 367 è ïóíêòà 3 ÷àñ-
òè ïåðâîé ñòàòüè 398 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Óêðà-
èíû íåñîîòâåòñòâèå íàçíà÷åííîãî ñóäîì íàêàçàíèÿ òÿæåñòè
ïðåñòóïëåíèÿ è ëè÷íîñòè îñóæäåííîãî ÿâëÿåòñÿ îñíîâàíèåì
äëÿ îòìåíû èëè èçìåíåíèÿ ïðèãîâîðà èëè ïîñòàíîâëåíèÿ ñóäà
ïðè ðàññìîòðåíèè äåë ñîîòâåòñòâåííî â ñóäàõ àïåëëÿöèîííîé
è êàññàöèîííîé èíñòàíöèé. Íå ñîîòâåòñòâóþùèì ñòåïåíè òÿ-
æåñòè ïðåñòóïëåíèÿ è ëè÷íîñòè îñóæäåííîãî ïðèçíàåòñÿ òàêîå
íàêàçàíèå, êîòîðîå, õîòÿ è íå âûõîäèò çà ïðåäåëû, óñòàíîâëåí-
íûå ñîîòâåòñòâóþùåé ñòàòüåé Êîäåêñà, íî ïî ñâîåìó âèäó èëè
ðàçìåðó ÿâëÿåòñÿ ÿâíî íåñïðàâåäëèâûì êàê âñëåäñòâèå ìÿã-
êîñòè, òàê è ñóðîâîñòè (ñòàòüÿ 372). Íà îñíîâàíèè ïóíêòà 1 ÷àñ-
òè ïåðâîé ñòàòüè 373 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Óêðà-
èíû àïåëëÿöèîííûé ñóä îòìåíÿåò ïðèãîâîð â ñëó÷àå ñìÿã÷åíèÿ
íàçíà÷åííîãî íàêàçàíèÿ, êîãäà ïðèçíàåò, ÷òî íàêàçàíèå ïî ñâî-
åé ñóðîâîñòè íå îòâå÷àåò òÿæåñòè ïðåñòóïëåíèÿ è ëè÷íîñòè
îñóæäåííîãî. Äàæå ïðè íàëè÷èè íåñêîëüêèõ ñìÿã÷àþùèõ îáñ-
òîÿòåëüñòâ ëèöà, ñîâåðøèâøèå ïðåñòóïëåíèÿ íåáîëüøîé òÿ-
æåñòè, îãðàíè÷åíû â ðåàëèçàöèè îòíîñèòåëüíî èõ ïðèíöèïà
ñïðàâåäëèâîñòè íàêàçàíèÿ.

Óñòàíîâëåíèå çàêîíîäàòåëåì íåäèôôåðåíöèðîâàííîãî íà-
êàçàíèÿ è íåâîçìîæíîñòü åãî ñíèæåíèÿ íå ïîçâîëÿåò ïðèìåíÿòü
íàêàçàíèå ê ëèöàì, ñîâåðøèâøèì ïðåñòóïëåíèÿ íåáîëüøîé òÿ-
æåñòè, ñ ó÷åòîì ñòåïåíè òÿæåñòè ñîâåðøåííîãî ïðåñòóïëåíèÿ,
ðàçìåðà ïðè÷èíåííîãî âðåäà, ôîðìû âèíû è ìîòèâîâ ïðåñòóï-
ëåíèÿ, èìóùåñòâåííîãî ñîñòîÿíèÿ ïîäñóäèìîãî è èíûõ âàæíûõ
îáñòîÿòåëüñòâ, ÷òî ÿâëÿåòñÿ íàðóøåíèåì ïðèíöèïà ñïðàâåäëè-
âîñòè íàêàçàíèÿ, åãî èíäèâèäóàëèçàöèè è ñîðàçìåðíîñòè.

Äîïîëíèòåëüíàÿ èíôîðìàöèÿ:
Ñóäüÿìè Èâàùåíêî Â.È. è Âîçíþêîì Â.Ä. áûëè èçëîæåíû

îñîáûå ìíåíèÿ.

ñà îòíîñèòåëüíî ñèñòåìû íàêàçàíèé, îñâîáîæäåíèÿ îò óãîëîâ-
íîé îòâåòñòâåííîñòè, îñâîáîæäåíèÿ îò íàêàçàíèÿ è åãî îòáû-
òèå, â òîì ÷èñëå íàçíà÷åíèÿ áîëåå ìÿãêîãî íàêàçàíèÿ, ÷åì ïðå-
äóñìîòðåíî çàêîíîì, è ò.ï. Íàçíà÷åííîå ñóäîì íàêàçàíèå
äîëæíî îòâå÷àòü ñòåïåíè îáùåñòâåííîé îïàñíîñòè ïðåñòóïëå-
íèÿ, îáñòîÿòåëüñòâàì åãî ñîâåðøåíèÿ è ó÷èòûâàòü ëè÷íîñòü
âèíîâíîãî, òî åñòü áûòü ñïðàâåäëèâûì. Îá ýòîì ñâèäåòåëü-
ñòâóåò ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 65 Êîäåêñà, ñîãëàñíî êîòî-
ðîãî ñóä íàçíà÷àåò íàêàçàíèå, ó÷èòûâàÿ ñòåïåíü òÿæåñòè ñî-
âåðøåííîãî ïðåñòóïëåíèÿ, ëè÷íîñòü âèíîâíîãî è îáñòîÿòåëü-
ñòâà, ñìÿã÷àþùèå è îòÿã÷àþùèå íàêàçàíèå.

Ñîãëàñíî ïðèíöèïó èíäèâèäóàëèçàöèè þðèäè÷åñêîé  îòâåò-
ñòâåííîñòè ïðè íàçíà÷åíèè íàêàçàíèÿ ñóä äîëæåí ó÷èòûâàòü
îáñòîÿòåëüñòâà äåëà (êàê îòÿã÷àþùèå, òàê è ñìÿã÷àþùèå íàêà-
çàíèå) îòíîñèòåëüíî âñåõ ëèö íåçàâèñèìî îò ñòåïåíè òÿæåñòè
ñîâåðøåííîãî ïðåñòóïëåíèÿ. Ýòîò êîíñòèòóöèîííûé ïðèíöèï íå
òîëüêî çàêðåïëåí â ïîëîæåíèÿõ Îáùåé ÷àñòè Êîäåêñà, îí ïîëî-
æåí â îñíîâó íîðìàòèâíîãî óñòàíîâëåíèÿ óãîëîâíîé îòâåòñòâåí-
íîñòè â çàêîíîäàòåëüñòâå Óêðàèíû.

Ïîëîæåíèÿ Êîíñòèòóöèè Óêðàèíû îòíîñèòåëüíî ÷åëîâåêà,
åãî ïðàâ è ñâîáîä, à òàêæå ÷àñòè âòîðîé ñòàòüè 65, ñòàòüè 66
Êîäåêñà, ÷àñòè âòîðîé ñòàòüè 223, ïóíêòà 5 ÷àñòè ïåðâîé
ñòàòüè 324, ÷àñòè ïåðâîé ñòàòüè 334 Óãîëîâíî-ïðîöåññóàëüíî-
ãî êîäåêñà Óêðàèíû, íàïðàâëåííûå íà âûÿâëåíèå è ó÷åò îáñòî-
ÿòåëüñòâ, îòÿã÷àþùèõ è ñìÿã÷àþùèõ íàêàçàíèå, ñâèäåòåëüñòâó-
þò î ãóìàíèñòè÷åñêîé íàïðàâëåííîñòè Îñíîâíîãî Çàêîíà Óêðà-
èíû, óãîëîâíîãî è óãîëîâíî-ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà
Óêðàèíû, î ðàñïðîñòðàíåíèè îáùèõ íà÷àë íàçíà÷åíèÿ íàêàçà-
íèÿ íà âñå ñîâåðøåííûå ïðåñòóïëåíèÿ íåçàâèñèìî îò ñòåïåíè
èõ òÿæåñòè.

Ðåøàÿ âîïðîñû î íàçíà÷åíèè íàêàçàíèÿ íà îñíîâàíèè ÷àñ-
òè âòîðîé ñòàòüè 65, ÷àñòè ïåðâîé ñòàòüè 69, ïîëîæåíèé ñîîò-
âåòñòâóþùèõ ñàíêöèé Îñîáåííîé ÷àñòè Êîäåêñà, ñóäû íå ìîãóò
ðåàëèçîâàòü ïîëîæåíèÿ ÷àñòè âòîðîé ñòàòüè 61 Êîíñòèòóöèè,
óêàçàííûõ âûøå ñòàòåé Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Óê-
ðàèíû ê ëèöàì, ñîâåðøèâøèì ïðåñòóïëåíèÿ íåáîëüøîé òÿæåñ-
òè. Ñëåäîâàòåëüíî, ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 69 Êîäåêñà
óùåìëÿåò äåéñòâèå êîíñòèòóöèîííûõ ïðèíöèïîâ ðàâåíñòâà
ãðàæäàí ïåðåä çàêîíîì è èíäèâèäóàëèçàöèè þðèäè÷åñêîé îò-
âåòñòâåííîñòè. Òåì ñàìûì íå ñîáëþäàþòñÿ ïðèíöèïû ñïðà-
âåäëèâîñòè è ðàâåíñòâà íàêàçàíèÿ, ïîñêîëüêó ëèöàì, ñîâåð-
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ìîæåò áûòü ïðèìåíåíî ëèøü ïðè óñëîâèè è â ïîðÿäêå,
îïðåäåëåííûõ Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû;

- ãàðàíòèè íåïðèêîñíîâåííîñòè ñîáñòâåííîñòè ïîòðå-
áèòåëüñêîé êîîïåðàöèè ðåàëèçóþòñÿ ïóòåì ãîñóäàðñòâåí-
íîé çàùèòû åå ïðàâà ñîáñòâåííîñòè, ïðåæäå âñåãî îïðå-
äåëåíèåì ïðàâîâûõ ñïîñîáîâ çàùèòû ïðàâà ñîáñòâåííîñ-
òè îò ëþáûõ ïðîòèâîïðàâíûõ äåéñòâèé, â ÷àñòíîñòè, ñî
ñòîðîíû ôèçè÷åñêèõ èëè þðèäè÷åñêèõ ëèö, îáåñïå÷åíèÿ
ñòàáèëüíîñòè ïðàâîîòíîøåíèé ñîáñòâåííîñòè, ñîçäàíèÿ
ãîñóäàðñòâîì ðàâíûõ óñëîâèé äëÿ ðàçâèòèÿ è çàùèòû
âñåõ ôîðì ñîáñòâåííîñòè;

- ïðàâî ñîáñòâåííîñòè ïîòðåáèòåëüñêîé êîîïåðàöèè,
ïðèîáðåòåííîå íåçàâèñèìî îò âðåìåíè è íà íå çàïðåùåí-
íûõ çàêîíîì îñíîâàíèÿõ, îõðàíÿåòñÿ çàêîíîì è ïîäëåæèò
ãîñóäàðñòâåííîé çàùèòå íàðàâíå ñ ïðàâàìè èíûõ ñóáúåê-
òîâ ïðàâà ñîáñòâåííîñòè.

Ðåøåíèå ñïîðîâ, âîçíèêàþùèõ ìåæäó îðãàíèçàöèÿìè
ïîòðåáèòåëüñêîé êîîïåðàöèè è èíûìè ïðåäïðèÿòèÿìè,
ó÷ðåæäåíèÿìè, îðãàíèçàöèÿìè èëè ôèçè÷åñêèìè ëèöàìè
îòíîñèòåëüíî êîíêðåòíûõ îáúåêòîâ ñîáñòâåííîñòè, â òîì
÷èñëå èìóùåñòâåííûõ ðûíî÷íûõ êîìïëåêñîâ ïîòðåáè-
òåëüñêîé êîîïåðàöèè, ÿâëÿåòñÿ êîìïåòåíöèåé ñóäîâ îá-
ùåé þðèñäèêöèè.

Êðàòêîå èçëîæåíèå:
Ïîâîäîì äëÿ ðàññìîòðåíèÿ äåëà ñòàëî êîíñòèòóöèîííîå îá-

ðàùåíèå Öåíòðàëüíîãî ñîþçà ïîòðåáèòåëüñêèõ îáùåñòâ Óêðàè-
íû (äàëåå - Óêðïîòðåáñîþç) â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ
õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèé ïóíêòà 1
ñòàòüè 9, ïóíêòà 1 ñòàòüè 10 Çàêîíà Óêðàèíû “Î ïîòðåáèòåëüñ-
êîé êîîïåðàöèè”, ÷àñòè ÷åòâåðòîé ñòàòüè 37 Çàêîíà Óêðàèíû “Î
êîîïåðàöèè”.

Ðàññìîòðåâ ïîäíÿòûé â êîíñòèòóöèîííîì îáðàùåíèè âîï-
ðîñ î ðàçúÿñíåíèè ïîíÿòèÿ ñîáñòâåííîñòè ïîòðåáèòåëüñêîé
êîîïåðàöèè, åå ñîñòàâíûõ, îñóùåñòâëåíèè åå îðãàíàìè ïðàâà
âëàäåíèÿ, ïîëüçîâàíèÿ è ðàñïîðÿæåíèÿ ýòîé ñîáñòâåííîñòüþ,
åå íåïðèêîñíîâåííîñòè è çàùèòû íàðàâíå ñ èíûìè ôîðìàìè
ñîáñòâåííîñòè, Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òà-
êîãî. 

Ïðàâîâàÿ, îðãàíèçàöèîííàÿ, ýêîíîìè÷åñêàÿ è ñîöèàëüíàÿ îñ-
íîâà îáúåäèíåíèÿ ãðàæäàí â êîîïåðàòèâíûå îðãàíèçàöèè (êîîïå-

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 11
íîÿáðÿ 2004 ãîäà ¹ 16-ðï/2004 ïî äåëó îá îôè-
öèàëüíîì òîëêîâàíèè ïîëîæåíèé ïóíêòà 1 ñòàòüè
9, ïóíêòà 1 ñòàòüè 10 Çàêîíà Óêðàèíû “Î ïîòðåáè-
òåëüñêîé êîîïåðàöèè”, ÷àñòè ÷åòâåðòîé ñòàòüè 37
Çàêîíà Óêðàèíû “Î êîîïåðàöèè” ïî êîíñòèòóöèîí-
íîìó îáðàùåíèþ Öåíòðàëüíîãî ñîþçà ïîòðåáè-
òåëüñêèõ îáùåñòâ Óêðàèíû (äåëî î çàùèòå ïðàâà
ñîáñòâåííîñòè îðãàíèçàöèé ïîòðåáèòåëüñêîé êîîïå-
ðàöèè)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû” ¹
48/2004)

Âûâîäû:
Â àñïåêòå êîíñòèòóöèîííîãî îáðàùåíèÿ ïîëîæåíèÿ ïóíêòà

1 ñòàòüè 9, ïóíêòà 1 ñòàòüè 10 Çàêîíà Óêðàèíû “Î ïîòðåáè-
òåëüñêîé êîîïåðàöèè”, ÷àñòè ÷åòâåðòîé ñòàòüè 37 Çàêîíà Óê-
ðàèíû “Î êîîïåðàöèè” â êîíòåêñòå ÷àñòè ÷åòâåðòîé ñòàòüè 13,
÷àñòè ÷åòâåðòîé ñòàòüè 41 Êîíñòèòóöèè Óêðàèíû è â ñèñòåì-
íîé ñâÿçè ñî ñòàòüåé 48 Çàêîíà Óêðàèíû “Î ñîáñòâåííîñòè”,
ñòàòüåé 328 Ãðàæäàíñêîãî êîäåêñà Óêðàèíû ñëåäóåò ïîíèìàòü
òàêèì îáðàçîì:

- ñîáñòâåííîñòüþ ïîòðåáèòåëüñêîé êîîïåðàöèè ÿâëÿ-
åòñÿ ëþáîå èìóùåñòâî, ïðèîáðåòåííîå â ñîîòâåòñòâèÿ ñ
öåëÿìè, âûòåêàþùèìè èç óñòàâíîé äåÿòåëüíîñòè îðãàíè-
çàöèé ïîòðåáèòåëüñêîé êîîïåðàöèè, íà îñíîâàíèè íîðì
çàêîíîäàòåëüñòâà, äåéñòâóþùåãî íà âðåìÿ ïðèîáðåòåíèÿ
ýòîãî èìóùåñòâà;

- íåïðèêîñíîâåííîñòü ñîáñòâåííîñòè ïîòðåáèòåëüñ-
êîé êîîïåðàöèè ïðåäóñìàòðèâàåò îáåñïå÷åíèå îñóùåñ-
òâëåíèÿ ñîáñòâåííèêîì âëàäåíèÿ, ïîëüçîâàíèÿ è ðàñïî-
ðÿæåíèÿ èìóùåñòâîì, çàïðåòà ëþáûõ íàðóøåíèé ïðàâà
íà åãî èìóùåñòâî, íåäîïóñòèìîñòè ñîâåðøåíèÿ èíûõ
äåéñòâèé âîïðåêè çàêîííûì èíòåðåñàì ñîáñòâåííèêà.
Ïðèíóäèòåëüíîå îò÷óæäåíèå îáúåêòîâ ñîáñòâåííîñòè
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Êðîìå òîãî, ê èìóùåñòâó ïîòðåáèòåëüñêîé êîîïåðàöèè ìîãóò
ïðèíàäëåæàòü äîìà, ñîîðóæåíèÿ, îáîðóäîâàíèå, òðàíñïîðòíûå
ñðåäñòâà, ìàøèíû, òîâàðû, äåíåæíûå ñðåäñòâà è èíîå èìóùå-
ñòâî.

Êàê îïðåäåëåíî â ïóíêòå 4 ñòàòüè 9 Çàêîíà Óêðàèíû “Î ïîò-
ðåáèòåëüñêîé êîîïåðàöèè”, ñîáñòâåííîñòü ñîþçîâ ïîòðåáè-
òåëüñêèõ îáùåñòâ îáðàçóåòñÿ èç èìóùåñòâà, ïåðåäàííîãî èõ
÷ëåíàìè, ñðåäñòâ, ïîëó÷åííûõ îò õîçÿéñòâåííîé äåÿòåëüíîñòè
ïðåäïðèÿòèé è îðãàíèçàöèé ñîþçà, ðåàëèçàöèè öåííûõ áóìàã
è èíîé äåÿòåëüíîñòè. 

Ñóáúåêòàìè ïðàâà ñîáñòâåííîñòè ïîòðåáèòåëüñêîé êîîïå-
ðàöèè ÿâëÿþòñÿ ÷ëåíû ïîòðåáèòåëüñêîãî îáùåñòâà, òðóäîâûå
êîëëåêòèâû êîîïåðàòèâíûõ ïðåäïðèÿòèé è îðãàíèçàöèé, à òàê-
æå þðèäè÷åñêèå ëèöà, äîëÿ êîòîðûõ â ñîáñòâåííîñòè îïðåäå-
ëÿåòñÿ ñîîòâåòñòâóþùèìè óñòàâàìè (ïóíêò 6 ñòàòüè 9 Çàêîíà
Óêðàèíû “Î ïîòðåáèòåëüñêîé êîîïåðàöèè”).

Îñóùåñòâëåíèå ïðàâà ñîáñòâåííîñòè, òî åñòü âëàäåíèå,
ïîëüçîâàíèå è ðàñïîðÿæåíèå èìóùåñòâîì ïîòðåáèòåëüñêîé êî-
îïåðàöèè, âîçëîæåíî íà åå îðãàíû â ñîîòâåòñòâèè ñ ó÷ðåäèòåëü-
íûìè äîêóìåíòàìè (óñòàâàìè) ïîòðåáèòåëüñêèõ îáùåñòâ, èõ ñî-
þçîâ (îáúåäèíåíèé) (ïóíêò 1 ñòàòüè 9 Çàêîíà Óêðàèíû “Î ïîòðå-
áèòåëüñêîé êîîïåðàöèè”, ÷àñòü ïÿòàÿ ñòàòüè 111 Õîçÿéñòâåííîãî
êîäåêñà Óêðàèíû).

Êîíñòèòóöèÿ Óêðàèíû ãàðàíòèðóåò çàùèòó ïðàâ ñîáñòâåí-
íîñòè. Â ñîîòâåòñòâèè ñ  ÷àñòüþ ÷åòâåðòîé ñòàòüè 13 Êîíñòèòó-
öèè Óêðàèíû ãîñóäàðñòâî îáåñïå÷èâàåò, â ÷àñòíîñòè, çàùèòó
ïðàâ âñåõ ñóáúåêòîâ ïðàâà ñîáñòâåííîñòè è õîçÿéñòâîâàíèÿ è
ðàâåíñòâî èõ ïåðåä çàêîíîì.

Êîíñòèòóöèÿ Óêðàèíû ïðÿìî óñòàíàâëèâàåò çàïðåò ïðîòèâîï-
ðàâíîãî ëèøåíèÿ ñîáñòâåííèêà ïðàâà ñîáñòâåííîñòè (÷àñòü
÷åòâåðòàÿ ñòàòüè 41). Âìåñòå ñ òåì èñïîëüçîâàíèå ñîáñòâåí-
íîñòè íå ìîæåò íàíîñèòü âðåäà ïðàâàì, ñâîáîäàì è äîñòîèí-
ñòâó ãðàæäàí, èíòåðåñàì îáùåñòâà, óõóäøàòü ýêîëîãè÷åñêóþ
ñèòóàöèþ è ïðèðîäíûå êà÷åñòâà çåìëè (÷àñòü ñåäüìàÿ ñòàòüè 41
Êîíñòèòóöèè Óêðàèíû).

Ïðèíöèï íåïðèêîñíîâåííîñòè ñîáñòâåííîñòè êîîïåðàòèâ-
íûõ îðãàíèçàöèé çàêðåïëåí ïîëîæåíèÿìè ÷àñòè ÷åòâåðòîé
ñòàòüè 37 Çàêîíà Óêðàèíû “Î êîîïåðàöèè”, ïóíêòà 1 ñòàòüè 10
Çàêîíà Óêðàèíû “Î ïîòðåáèòåëüñêîé êîîïåðàöèè”, ñîãëàñíî ñ
êîòîðûìè ñîáñòâåííîñòü êîîïåðàòèâíûõ îðãàíèçàöèé íàõîäèò-
ñÿ ïîä çàùèòîé ãîñóäàðñòâà, îõðàíÿåòñÿ çàêîíîì íàðàâíå ñ

ðàòèâû èëè êîîïåðàòèâíûå îáúåäèíåíèÿ), à òàêæå ôóíêöèîíèðî-
âàíèå êîîïåðàòèâíîãî äâèæåíèÿ â Óêðàèíå îïðåäåëÿþòñÿ Çàêî-
íîì Óêðàèíû “Î êîîïåðàöèè”. Â ñîîòâåòñòâèè ñ çàäà÷àìè è õà-
ðàêòåðîì äåÿòåëüíîñòè êîîïåðàòèâíûõ îðãàíèçàöèé ýòîò Çàêîí
âûäåëÿåò ïîòðåáèòåëüñêèå êîîïåðàòèâû êàê îðãàíèçàöèè ïîòðå-
áèòåëüñêîé êîîïåðàöèè (÷àñòü âòîðàÿ ñòàòüè 6).

Äåÿòåëüíîñòü ïîòðåáèòåëüñêîé êîîïåðàöèè óðåãóëèðîâàíà
Çàêîíîì Óêðàèíû “Î ïîòðåáèòåëüñêîé êîîïåðàöèè”, îïðåäåëÿ-
þùåì åå ïðàâîâûå, ýêîíîìè÷åñêèå è ñîöèàëüíûå îñíîâû.
Ýòèì Çàêîíîì óñòàíîâëåíû ïðàâîâîé ñòàòóñ îðãàíèçàöèé ïîò-
ðåáèòåëüñêîé êîîïåðàöèè, à òàêæå çàêðåïëåíû èõ íåçàâèñè-
ìîñòü è ñàìîñòîÿòåëüíîñòü. 

Ñòàòüåé 1 Çàêîíà Óêðàèíû “Î ïîòðåáèòåëüñêîé êîîïåðàöèè”
óñòàíîâëåíî, ÷òî ïîòðåáèòåëüñêàÿ êîîïåðàöèÿ â Óêðàèíå - ýòî
äîáðîâîëüíîå îáúåäèíåíèå ãðàæäàí äëÿ ñîâìåñòíîãî âåäåíèÿ
õîçÿéñòâåííîé äåÿòåëüíîñòè â öåëÿõ óëó÷øåíèÿ ñâîåãî ýêîíî-
ìè÷åñêîãî è ñîöèàëüíîãî ïîëîæåíèÿ (îñóùåñòâëåíèå òîðãîâîé,
çàãîòîâèòåëüíîé, ïðîèçâîäñòâåííîé è èíîé äåÿòåëüíîñòè, íå
çàïðåùåííîé äåéñòâóþùèì çàêîíîäàòåëüñòâîì Óêðàèíû, ñî-
äåéñòâèå ñîöèàëüíîìó è êóëüòóðíîìó ðàçâèòèþ ñåëà, íàðîäíûõ
ïðîìûñëîâ è ðåìåñåë, ó÷àñòèå â ìåæäóíàðîäíîì êîîïåðàòèâ-
íîì äâèæåíèè). 

Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 111 Õîçÿéñòâåííîãî êîäåêñà
Óêðàèíû ïîòðåáèòåëüñêàÿ êîîïåðàöèÿ ÿâëÿåòñÿ ñèñòåìîé ñà-
ìîóïðàâëÿþùèõ îðãàíèçàöèé ãðàæäàí (ïîòðåáèòåëüñêèõ îá-
ùåñòâ, èõ ñîþçîâ, îáúåäèíåíèé), à òàêæå ïðåäïðèÿòèé è ó÷-
ðåæäåíèé ýòèõ îðãàíèçàöèé, ñàìîñòîÿòåëüíîé îðãàíèçàöèîí-
íîé ôîðìîé êîîïåðàòèâíîãî äâèæåíèÿ.

Ñîáñòâåííîñòü ïîòðåáèòåëüñêîé êîîïåðàöèè ñîñòîèò èç
ñîáñòâåííîñòè ïîòðåáèòåëüñêèõ îáùåñòâ, ñîþçîâ, ïîä÷èíåí-
íûõ èì ïðåäïðèÿòèé è îðãàíèçàöèé è èõ ñîâìåñòíîé ñîáñòâåí-
íîñòè (ïóíêò 1 ñòàòüè 9 Çàêîíà Óêðàèíû “Î ïîòðåáèòåëüñêîé
êîîïåðàöèè”). 

Â ñîîòâåòñòâèè ñ ïóíêòàìè 2, 3 ñòàòüè 9 Çàêîíà Óêðàèíû “Î
ïîòðåáèòåëüñêîé êîîïåðàöèè” ñîáñòâåííîñòü ïîòðåáèòåëüñêèõ
îáùåñòâ îáðàçóåòñÿ èç âçíîñîâ èõ ÷ëåíîâ, ïðèáûëåé, ïîëó÷àå-
ìûõ îò ðåàëèçàöèè òîâàðîâ, ïðîäóêöèè, óñëóã, öåííûõ áóìàã è
èíîé äåÿòåëüíîñòè, íå çàïðåùåííîé äåéñòâóþùèì çàêîíîäà-
òåëüñòâîì. Ñðåäñòâà ïðîèçâîäñòâà, ïðîèçâåäåííàÿ ïðîäóêöèÿ è
äðóãîå èìóùåñòâî, íåîáõîäèìûå äëÿ îñóùåñòâëåíèÿ óñòàâíûõ
çàäà÷, ÿâëÿþòñÿ ñîáñòâåííîñòüþ ïîòðåáèòåëüñêîé êîîïåðàöèè.
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ãî ýòè ðûíêè êàê öåëîñòíûå èìóùåñòâåííûå îáúåêòû ïåðåøëè
âî âëàäåíèå è ïîëüçîâàíèå îðãàíèçàöèé ïîòðåáèòåëüñêîé êî-
îïåðàöèè, êîòîðûå ñîãëàñíî ïîëîæåíèÿì Çàêîíà Óêðàèíû “Î
ñîáñòâåííîñòè” ïðèîáðåëè ïðàâî ñîáñòâåííîñòè íà ïåðåäàí-
íîå èì èìóùåñòâî íà îñíîâàíèè ïðàâîóñòàíàâëèâàþùèõ äîêó-
ìåíòîâ.

Äîïîëíèòåëüíàÿ èíôîðìàöèÿ:
Ñóäüåé Èâàùåíêî Â.È. áûëî èçëîæåíî îñîáîå ìíåíèå.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 18
íîÿáðÿ 2004 ãîäà ¹ 17-ðï/2004 ïî äåëó î ñîîòâå-
òñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû “Î Âðå-
ìåííîé ñïåöèàëüíîé êîìèññèè Âåðõîâíîé Ðàäû
Óêðàèíû ïî âîïðîñàì ìîíèòîðèíãà ðåàëèçàöèè çà-
êîíîäàòåëüñòâà î âûáîðàõ Ïðåçèäåíòà Óêðàèíû”
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 58 íàðîäíûõ
äåïóòàòîâ Óêðàèíû (äåëî î Âðåìåííîé ñïåöèàëüíîé
êîìèññèè Âåðõîâíîé Ðàäû Óêðàèíû)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû” ¹
48/2004)

Âûâîäû:
Ïðèçíàòü íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè (íåêîíñòèòóöèîí-

íûì), ïîëîæåíèå ïóíêòà 1 Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðà-
èíû “Î Âðåìåííîé ñïåöèàëüíîé êîìèññèè Âåðõîâíîé Ðàäû Óê-
ðàèíû ïî âîïðîñàì ìîíèòîðèíãà ðåàëèçàöèè çàêîíîäàòåëüñòâà
î âûáîðàõ Ïðåçèäåíòà Óêðàèíû” îò 7 ñåíòÿáðÿ 2004 ãîäà ¹
1982-IV â ÷àñòè ïðèâëå÷åíèÿ ê ðàáîòå Âðåìåííîé ñïåöèàëüíîé
êîìèññèè ïðåäñòàâèòåëåé îò Ìèíèñòåðñòâà âíóòðåííèõ äåë Óê-
ðàèíû, Ìèíèñòåðñòâà þñòèöèè Óêðàèíû, Ãåíåðàëüíîé ïðîêóðà-
òóðû Óêðàèíû, Âåðõîâíîãî Ñóäà Óêðàèíû, Ñëóæáû áåçîïàñíîñòè
Óêðàèíû, Ãîñóäàðñòâåííîãî êîìèòåòà òåëåâèäåíèÿ è ðàäèîâåùà-
íèÿ Óêðàèíû è Öåíòðàëüíîé èçáèðàòåëüíîé êîìèññèè áåç ñîãëà-
ñèÿ ýòèõ îðãàíîâ.

Ïîëîæåíèå ïóíêòà 1 âûøåóêàçàííîãî Ïîñòàíîâëåíèÿ, ïðèç-
íàííîå íåêîíñòèòóöèîííûì, óòðà÷èâàåò ñèëó ñî äíÿ ïðèíÿòèÿ
Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû ýòîãî Ðåøåíèÿ.

äðóãèìè ôîðìàìè ñîáñòâåííîñòè è ïðåäóñìàòðèâàåò, ÷òî îò-
÷óæäåíèå ñîáñòâåííîñòè ìîæåò áûòü ëèøü ïðè óñëîâèÿõ è íà
îñíîâàíèÿõ, îïðåäåëåííûõ çàêîíîì.

Êîíñòèòóöèÿ (Îñíîâíûé Çàêîí) Óêðàèíñêîé ÑÑÐ 1978 ãîäà
ïî ïîëèòèêî-ýêîíîìè÷åñêîé ïðèðîäå è ñîöèàëüíîé íàïðàâëåí-
íîñòè ñîáñòâåííîñòü íà ñðåäñòâà ïðîèçâîäñòâà ïî ñóáúåêòàì
ïðàâà ñîáñòâåííîñòè äåëèëà íà ãîñóäàðñòâåííóþ (îáùåíàðîä-
íóþ), ñîáñòâåííîñòü êîëõîçîâ è èíûõ êîîïåðàòèâíûõ îðãàíèçà-
öèé, èõ îáúåäèíåíèé, à òàêæå íà èìóùåñòâî ïðîôñîþçíûõ è
èíûõ îáùåñòâåííûõ îðãàíèçàöèé (ñòàòüè 10, 11, ÷àñòü ïåðâàÿ
ñòàòüè 12, ñòàòüè 14, 15). Ïðè ýòîì êîîïåðàòèâíûå îðãàíèçà-
öèè áûëè ñóáúåêòàìè ïðàâà ñîáñòâåííîñòè íà ñðåäñòâà ïðîèç-
âîäñòâà è ïðî÷åå èìóùåñòâî è èìåëè ïðàâî íà ñîáñòâåííîñòü,
îòäåëåííóþ îò ãîñóäàðñòâåííîé.

Àíàëèç äåéñòâóþùåãî â 1987 ãîäó çàêîíîäàòåëüñòâà (Ãðàæ-
äàíñêîãî êîäåêñà Óêðàèíñêîé ÑÑÐ, Ïîñòàíîâëåíèÿ Ñîâåòà Ìè-
íèñòðîâ Óêðàèíñêîé ÑÑÐ “Î ïîðÿäêå ïåðåäà÷è ïðåäïðèÿòèé,
îáúåäèíåíèé, îðãàíèçàöèé, ó÷ðåæäåíèé, äîìîâ è ñîîðóæåíèé”
îò 28 àïðåëÿ 1980 ãîäà ¹ 285, ïðèíÿòîãî âî èñïîëíåíèå Ïîñ-
òàíîâëåíèÿ Ñîâåòà Ìèíèñòðîâ ÑÑÑÐ îò 16 îêòÿáðÿ 1979 ãîäà
¹ 940, êîòîðûì áûëî óòâåðæäåíî îäíîèìåííîå ïîëîæåíèå)
ñâèäåòåëüñòâóåò î òîì, ÷òî ãîñóäàðñòâî è åãî ïîëíîìî÷íûå îð-
ãàíû èìåëè ïðàâî ïåðåäàâàòü ãîñóäàðñòâåííîå èìóùåñòâî â
ñîáñòâåííîñòü íåãîñóäàðñòâåííûì (êîîïåðàòèâíûì è îáùåñò-
âåííûì) îðãàíèçàöèÿì êàê çà ïëàòó, òàê è áåçâîçìåçäíî. Ïåðå-
äà÷à ãîñóäàðñòâåííîãî èìóùåñòâà îðãàíèçàöèÿì ïîòðåáè-
òåëüñêîé êîîïåðàöèè äîëæíà áûëà îñóùåñòâëÿòüñÿ â òî âðåìÿ
íà îñíîâàíèè è â ïîðÿäêå, îïðåäåëåííûõ äåéñòâóþùèì çàêî-
íîäàòåëüñòâîì.

Â ñâÿçè ñ ïåðåäà÷åé êîëõîçíûõ ðûíêîâ ïîòðåáèòåëüñêîé êî-
îïåðàöèè â ñîîòâåòñòâèè ñ Ïîñòàíîâëåíèÿìè â öåíòðàëüíîì àï-
ïàðàòå Ìèíèñòåðñòâà òîðãîâëè Óêðàèíñêîé ÑÑÐ áûëî ëèêâèäè-
ðîâàíî óïðàâëåíèå êîëõîçíûìè ðûíêàìè è ïëîäîîâîùíîé òîð-
ãîâëè, óìåíüøåíû ïðåäåëüíûå àññèãíîâàíèÿ íà åãî ñîäåðæà-
íèå. Òàêæå áûëè èçúÿòû ôóíêöèè óïðàâëåíèÿ êîëõîçíûìè ðûí-
êàìè èç ïîëîæåíèé îá óïðàâëåíèè òîðãîâëè èñïîëíèòåëüíûõ êî-
ìèòåòîâ ñîîòâåòñòâóþùèõ ìåñòíûõ ñîâåòîâ (ïóíêò 2 Ïîñòàíîâ-
ëåíèÿ Ñîâåòà Ìèíèñòðîâ ÓÑÑÐ îò 3 ìàÿ 1988 ãîäà ¹ 119). 

Ñëåäîâàòåëüíî, áåñïëàòíàÿ ïåðåäà÷à êîëõîçíûõ ðûíêîâ îð-
ãàíèçàöèÿì ïîòðåáèòåëüñêîé êîîïåðàöèè íå ïðîòèâîðå÷èëà
äåéñòâóþùåìó íà òî âðåìÿ çàêîíîäàòåëüñòâó, âñëåäñòâèå ÷å-
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áîðàõ Ïðåçèäåíòà Óêðàèíû”, äëÿ îáñóæäåíèÿ åãî ïàðëàìåíòîì
ñ öåëüþ áëàãîïðèÿòñòâîâàíèÿ íàäëåæàùåé ðåàëèçàöèè êîíñòè-
òóöèîííûõ ïðàâ ãðàæäàí.

Ñîãëàñíî ïóíêòó 20 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óê-
ðàèíû èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû îïðåäåëÿþòñÿ îðãà-
íèçàöèÿ è ïîðÿäîê ïðîâåäåíèÿ âûáîðîâ. Êîíñòèòóöèîííîé îáÿ-
çàííîñòüþ ïàðëàìåíòà ÿâëÿåòñÿ ñîçäàíèå çàêîíîäàòåëüíîé áà-
çû äëÿ ïðîâåäåíèÿ äåìîêðàòè÷åñêèõ, îáùèõ, ðàâíûõ, ñâîáîä-
íûõ âûáîðîâ ïóòåì òàéíîãî ãîëîñîâàíèÿ. Ïîðÿäîê ïðîâåäåíèÿ
âûáîðîâ Ïðåçèäåíòà Óêðàèíû òàêæå óñòàíàâëèâàåòñÿ çàêîíîì
(÷àñòü øåñòàÿ ñòàòüè 103 Êîíñòèòóöèè Óêðàèíû). Òàêèì îáðà-
çîì, Âåðõîâíàÿ Ðàäà Óêðàèíû, ñîçäàâàÿ Êîìèññèþ äëÿ ïîäãî-
òîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðåíèÿ âîïðîñîâ, ñâÿçàííûõ
ñ ñîâåðøåíñòâîâàíèåì çàêîíîäàòåëüñòâà î âûáîðàõ Ïðåçèäåí-
òà Óêðàèíû, äåéñòâîâàëà â ïðåäåëàõ ñâîèõ ïîëíîìî÷èé.

Îñóùåñòâëåíèå ãîñóäàðñòâåííîé âëàñòè íà îñíîâå åå ðàç-
äåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåáíóþ îç-
íà÷àåò, ïðåæäå âñåãî, ñàìîñòîÿòåëüíîå âûïîëíåíèå êàæäûì
îðãàíîì ãîñóäàðñòâåííîé âëàñòè ñâîèõ ôóíêöèé è ïîëíîìî-
÷èé. Ýòî íå èñêëþ÷àåò âçàèìîäåéñòâèÿ îðãàíîâ ãîñóäàðñòâåí-
íîé âëàñòè, â òîì ÷èñëå ïðåäîñòàâëåíèÿ íåîáõîäèìîé èíôîð-
ìàöèè, ó÷àñòèÿ â ïîäãîòîâêå èëè ðàññìîòðåíèè îïðåäåëåííî-
ãî âîïðîñà è ò.ï. Îäíàêî òàêîå âçàèìîäåéñòâèå äîëæíî îñó-
ùåñòâëÿòüñÿ ñ ó÷åòîì òðåáîâàíèé ñòàòåé 6, 19 Êîíñòèòóöèè
Óêðàèíû, ñîãëàñíî êîòîðûì îðãàíû ãîñóäàðñòâåííîé âëàñòè
îáÿçàíû äåéñòâîâàòü íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé è
ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè
Óêðàèíû.

Ïî ñìûñëó óêàçàííûõ êîíñòèòóöèîííûõ ïîëîæåíèé, â àñïåê-
òå âîïðîñà, êîòîðûé ðàññìàòðèâàåòñÿ, â ñëó÷àÿõ, íå ïðåäóñ-
ìîòðåííûõ Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû, ïðèâëå÷åíèå ê
ðàáîòå âðåìåííûõ ñïåöèàëüíûõ êîìèññèé îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè (èõ ïðåäñòàâèòåëåé) äîëæíî îñóùåñòâëÿòüñÿ
ïî ñîãëàñîâàíèþ ñ ýòèìè îðãàíàìè.

Èç òåêñòà Ïîñòàíîâëåíèÿ íå óñìàòðèâàåòñÿ, ÷òî ãîñóäàð-
ñòâåííûå îðãàíû äàâàëè ñîãëàñèå íà ó÷àñòèå ñâîèõ ïðåäñòàâè-
òåëåé, êîòîðûå áûëè ïðèâëå÷åíû ê ðàáîòå Êîìèññèè. Ê òîìó
æå, èçëîæåííûå â Ïîñòàíîâëåíèè ïîëîæåíèÿ îòíîñèòåëüíî
ïðèâëå÷åíèÿ óêàçàííûõ ïðåäñòàâèòåëåé èìåþò îáÿçàòåëüíûé
(èìïåðàòèâíûé) õàðàêòåð.

Êðàòêîå èçëîæåíèå:
Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 89 Êîíñòèòóöèè Óêðàèíû

Âåðõîâíàÿ Ðàäà Óêðàèíû â ïðåäåëàõ ñâîèõ ïîëíîìî÷èé äëÿ
ïîäãîòîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðåíèÿ âîïðîñîâ ìîæåò
ñîçäàâàòü âðåìåííûå ñïåöèàëüíûå êîìèññèè, îðãàíèçàöèÿ è
ïîðÿäîê äåÿòåëüíîñòè êîòîðûõ óñòàíàâëèâàþòñÿ çàêîíîì. Óêà-
çàííûå ïîëîæåíèÿ ïîçâîëÿþò ïàðëàìåíòó ñîçäàâàòü òàêèå êî-
ìèññèè äëÿ ïîäãîòîâêè è ïðåäâàðèòåëüíîãî ðàññìîòðåíèÿ âîï-
ðîñîâ, îòíåñåííûõ Êîíñòèòóöèåé ê åãî ïîëíîìî÷èÿì.

Ñîãëàñíî ïóíêòó 2 Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû
“Î Âðåìåííîé ñïåöèàëüíîé êîìèññèè Âåðõîâíîé Ðàäû Óêðàèíû
ïî âîïðîñàì ìîíèòîðèíãà ðåàëèçàöèè çàêîíîäàòåëüñòâà î âûáî-
ðàõ Ïðåçèäåíòà Óêðàèíû” îò 7 ñåíòÿáðÿ 2004 ãîäà ¹ 1982-IV
(äàëåå - Ïîñòàíîâëåíèå) çàäà÷àìè Êîìèññèè ÿâëÿåòñÿ îñóùåñ-
òâëåíèå ìîíèòîðèíãà ðåàëèçàöèè çàêîíîäàòåëüñòâà î âûáîðàõ
Ïðåçèäåíòà Óêðàèíû. Ìîíèòîðèíã ïðîâîäèòñÿ ñ öåëüþ èçó÷åíèÿ
ïðàêòèêè ïðèìåíåíèÿ çàêîíîäàòåëüñòâà, ðåãóëèðóþùåãî ïðàâî-
îòíîøåíèÿ, âîçíèêàþùèå âî âðåìÿ èçáèðàòåëüíîãî ïðîöåññà,
îáîáùåíèÿ ðåçóëüòàòîâ, ïîäãîòîâêè ïðåäëîæåíèé Âåðõîâíîé
Ðàäû Óêðàèíû î ñîâåðøåíñòâîâàíèè çàêîíîäàòåëüñòâà î âûáî-
ðàõ Ïðåçèäåíòà Óêðàèíû, âûÿâëåíèÿ è çàïîëíåíèÿ ïðîáåëîâ,
óñòðàíåíèÿ íåñîãëàñîâàííîñòåé â ïðàâîâîì ðåãóëèðîâàíèè èç-
áèðàòåëüíîãî ïðîöåññà. Ïðè îñóùåñòâëåíèè òàêîãî ìîíèòîðèí-
ãà Êîìèññèÿ íå èìååò ïðàâà âìåøèâàòüñÿ â èçáèðàòåëüíûé ïðî-
öåññ, â äåÿòåëüíîñòü îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è ìåñòíî-
ãî ñàìîóïðàâëåíèÿ ïî âîïðîñàì ðåàëèçàöèè çàêîíîäàòåëüñòâà î
âûáîðàõ Ïðåçèäåíòà Óêðàèíû. Âîçìîæíîñòü òàêîãî âìåøàòåëü-
ñòâà èç Ïîñòàíîâëåíèÿ íå âûòåêàåò.

Âîçëîæåíèå íà Êîìèññèþ çàäà÷è âíîñèòü ïðåäëîæåíèÿ îð-
ãàíàì ãîñóäàðñòâåííîé âëàñòè è îðãàíàì ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ îòíîñèòåëüíî ðåàëèçàöèè çàêîíîäàòåëüñòâà î âûáîðàõ
Ïðåçèäåíòà Óêðàèíû íåëüçÿ ðàññìàòðèâàòü êàê âìåøàòåëüñòâî
â èçáèðàòåëüíûé ïðîöåññ, â äåÿòåëüíîñòü óêàçàííûõ îðãàíîâ.
Åå ïðåäëîæåíèÿ èìåþò ðåêîìåíäàòåëüíûé õàðàêòåð è íå ÿâëÿ-
þòñÿ îáÿçàòåëüíûìè ê èñïîëíåíèþ. Òåì íå ìåíåå Êîìèññèÿ íå
ìîæåò âíîñèòü ïðåäëîæåíèÿ ïî âîïðîñàì, êîòîðûå ðàññìàòðè-
âàþòñÿ ñîîòâåòñòâóþùèìè îðãàíàìè ïî æàëîáàì ó÷àñòíèêîâ èç-
áèðàòåëüíîãî ïðîöåññà.

Ñîçäàíèå è äåÿòåëüíîñòü Êîìèññèè ìîæåò ðàññìàòðèâàòüñÿ
êàê ýòàï ïîäãîòîâêè âîïðîñà î ñîâåðøåíñòâîâàíèè èçáèðà-
òåëüíîãî çàêîíîäàòåëüñòâà, â ÷àñòíîñòè Çàêîíà Óêðàèíû “Î âû-
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ðàèíû ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîíÿòèÿ
“îõðàíÿåìûé çàêîíîì èíòåðåñ”, óïîòðåáëÿåìîå â ÷àñòè ïåðâîé
ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû â
êîíòåêñòå ïðåäïèñàíèÿ: “Ëþáîå çàèíòåðåñîâàííîå ëèöî èìååò
ïðàâî â ïîðÿäêå, óñòàíîâëåííîì çàêîíîì, îáðàòèòüñÿ â ñóä çà
çàùèòîé íàðóøåííîãî èëè îñïàðèâàåìîãî ïðàâà ëèáî îõðàíÿå-
ìîãî çàêîíîì èíòåðåñà”, à òàêæå ðàçúÿñíåíèå, “êàñàåòñÿ ëè
ýòî ïîíÿòèå èíòåðåñà ôèçè÷åñêîãî ëèöà - àêöèîíåðà àêöèîíåð-
íîãî îáùåñòâà, êîòîðûé îáðàùàåòñÿ â ñóä çà çàùèòîé íàðó-
øåííûõ ïðàâ àêöèîíåðíîãî îáùåñòâà, àêöèîíåðîì êîòîðîãî îí
ÿâëÿåòñÿ, ó÷èòûâàÿ òî îáñòîÿòåëüñòâî, ÷òî âñëåäñòâèå íàðó-
øåííûõ ïðàâ àêöèîíåðíîãî îáùåñòâà íàðóøàþòñÿ òàêæå ïðàâà
àêöèîíåðà ýòîãî îáùåñòâà, çàêðåïëåííûå â äåéñòâóþùåì çà-
êîíîäàòåëüñòâå Óêðàèíû è/èëè óñòàâå îáùåñòâà”.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðàññìîòðåâ âîïðîñ îá îôè-
öèàëüíîì òîëêîâàíèè ïîíÿòèÿ “îõðàíÿåìûé çàêîíîì èíòåðåñ”,
óïîòðåáëÿåìîãî â ÷àñòè ïåðâîé ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåñ-
ñóàëüíîãî êîäåêñà Óêðàèíû, èñõîäèò èç òàêîãî.

Ýòèìîëîãè÷åñêîå ñîäåðæàíèå ñëîâà “èíòåðåñ” âêëþ÷àåò: à)
âíèìàíèå ê êîìó-, ÷åìó-íèáóäü, çàèíòåðåñîâàííîñòü êåì-òî,
÷åì-òî; èíòåðåñ, óâëå÷åíèå; á) âåñ; çíà÷åíèå; â) òî, ÷òî áîëåå
âñåãî èíòåðåñóåò êîãî-íèáóäü, ÷òî ñîäåðæèò ñîäåðæàíèå ÷üèõ-
òî ìûñëåé è çàáîò; ã) ñòðåìëåíèÿ, ïîòðåáíîñòè; ä) òî, ÷òî èäåò
íà ïîëüçó êîìó-, ÷åìó-íèáóäü, îòâå÷àåò ÷üèì-òî ñòðåìëåíèÿì,
ïîòðåáíîñòÿì; âûãîäó, ïîëüçó, ïðèáûëü. Â îáùåñîöèîëîãè÷åñ-
êîì çíà÷åíèè êàòåãîðèÿ “èíòåðåñ” ïîíèìàåòñÿ êàê îáúåêòèâíî
ñóùåñòâóþùàÿ è ñóáúåêòèâíî îñîçíàííàÿ ñîöèàëüíàÿ ïîòðåá-
íîñòü, êàê ìîòèâ, ñòèìóë, âîçáóäèòåëü, ïîáóæäåíèå ê äåéñòâèþ;
â ïñèõîëîãèè - êàê îòíîøåíèå ëè÷íîñòè ê ïðåäìåòó, êàê ê ÷åìó-
òî äëÿ íåå öåííîìó, òàêîìó, ÷òî ïðèâëåêàåò. Â þðèäè÷åñêèõ àê-
òàõ òåðìèí “èíòåðåñ”, ó÷èòûâàÿ êàê åãî ýòèìîëîãè÷åñêîå, òàê è
îáùåñîöèîëîãè÷åñêîå, ïñèõîëîãè÷åñêîå çíà÷åíèå, óïîòðåáëÿ-
åòñÿ â øèðîêîì èëè óçêîì çíà÷åíèè êàê ñàìîñòîÿòåëüíûé îáú-
åêò ïðàâîîòíîøåíèé, ðåàëèçàöèÿ êîòîðîãî óäîâëåòâîðÿåòñÿ èëè
áëîêèðóåòñÿ íîðìàòèâíûìè ñïîñîáàìè.

Ïðèìåðîì ïðèìåíåíèÿ ïîíÿòèÿ “èíòåðåñ” â øèðîêîì ñìûñ-
ëå ÿâëÿåòñÿ Êîíñòèòóöèÿ Óêðàèíû, ñòàòüè 18, 32, 34, 35, 36, 39,
41, 44, 79, 89, 104, 121, 127, 140 êîòîðîé äåëàþò àêöåíò íà íà-
öèîíàëüíûõ èíòåðåñàõ, èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè,
ýêîíîìè÷åñêîãî áëàãîñîñòîÿíèÿ, òåððèòîðèàëüíîé öåëîñòíîñ-
òè, îáùåñòâåííîãî ïîðÿäêà, çäîðîâüÿ è íðàâñòâåííîñòè íàñå-

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 1
äåêàáðÿ 2004 ãîäà ¹ 18-ðï/2004 ïî äåëó îá îôè-
öèàëüíîì òîëêîâàíèè îòäåëüíûõ ïîëîæåíèé ÷àñòè
ïåðâîé ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî
êîäåêñà Óêðàèíû ïî êîíñòèòóöèîííîìó ïðåäñòàâ-
ëåíèþ 50 íàðîäíûõ äåïóòàòîâ Óêðàèíû (äåëî îá îõ-
ðàíÿåìîì çàêîíîì èíòåðåñå) 

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”)
Âûâîäû:
Ïîíÿòèå “îõðàíÿåìûé çàêîíîì èíòåðåñ”, êîòîðîå óïîòðåá-

ëÿåòñÿ â ÷àñòè ïåðâîé ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî
êîäåêñà Óêðàèíû è äðóãèõ çàêîíàõ Óêðàèíû â ëîãè÷åñêî-ñìûñ-
ëîâîé ñâÿçè ñ ïîíÿòèåì “ïðàâî”, íóæíî ïîíèìàòü êàê ñòðåìëå-
íèå ê ïîëüçîâàíèþ êîíêðåòíûì ìàòåðèàëüíûì è/èëè íåìàòåðè-
àëüíûì áëàãîì, êàê îáóñëîâëåííûé îáùèì ñîäåðæàíèåì îáú-
åêòèâíîãî è ïðÿìî íå îïîñðåäîâàííîå â ñóáúåêòèâíîì ïðàâå
ïðîñòîå ëåãèòèìíîå ðàçðåøåíèå, ÿâëÿþùååñÿ ñàìîñòîÿòåëü-
íûì îáúåêòîì ñóäåáíîé çàùèòû è äðóãèõ ñïîñîáîâ ïðàâîâîé
îõðàíû ñ öåëüþ óäîâëåòâîðåíèÿ èíäèâèäóàëüíûõ è êîëëåêòèâ-
íûõ ïîòðåáíîñòåé, íå ïðîòèâîðå÷àùèõ Êîíñòèòóöèè è çàêîíàì
Óêðàèíû, îáùåñòâåííûì èíòåðåñàì, ñïðàâåäëèâîñòè, äîáðîñî-
âåñòíîñòè, ðàçóìíîñòè è äðóãèì îáùåïðàâîâûì îñíîâàì.

Â àñïåêòå ïîäíÿòîãî â êîíñòèòóöèîííîì ïðåäñòàâëåíèè âîï-
ðîñà ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåññó-
àëüíîãî êîäåêñà Óêðàèíû íóæíî ïîíèìàòü òàê, ÷òî àêöèîíåð ìî-
æåò çàùèùàòü ñâîè ïðàâà è îõðàíÿåìûå çàêîíîì èíòåðåñû ïó-
òåì îáðàùåíèÿ â ñóä â ñëó÷àå èõ íàðóøåíèÿ, îñïàðèâàíèÿ èëè
íåïðèçíàíèÿ ñàìèì àêöèîíåðíûì îáùåñòâîì, ó÷àñòíèêîì êîòî-
ðîãî îí ÿâëÿåòñÿ, îðãàíàìè èëè äðóãèìè àêöèîíåðàìè ýòîãî îá-
ùåñòâà. 

Ïîðÿäîê ñóäåáíîé çàùèòû, âîçáóæäåííîé êåì-ëèáî, â òîì
÷èñëå è òðåòüèìè ëèöàìè, ïðàâ è îõðàíÿåìûõ çàêîíîì èíòåðå-
ñîâ àêöèîíåðíîãî îáùåñòâà, êîòîðûå íå ìîãóò ñ÷èòàòüñÿ òîæ-
äåñòâåííûìè ïðîñòîé ñîâîêóïíîñòè èíäèâèäóàëüíûõ îõðàíÿå-
ìûõ çàêîíîì èíòåðåñîâ åãî àêöèîíåðîâ, îïðåäåëÿåòñÿ çàêî-
íîì.

Êðàòêîå èçëîæåíèå:
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå - íàðîä-

íûå äåïóòàòû Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óê-
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âàÿ ñâÿçü ìåæäó êîòîðûìè ÿâëÿåòñÿ î÷åâèäíîé: è òî, è äðóãîå
îïîñðåäñòâîâàíî îáúåêòèâíûì ïðàâîì, ãàðàíòèðóåòñÿ è îõðà-
íÿåòñÿ ãîñóäàðñòâîì è òîìó ïîäîáíîå. 

Ñëåäîâàòåëüíî, ïîíÿòèå “îõðàíÿåìûé çàêîíîì èíòåðåñ”,
óïîòðåáëÿåìîå â ÷àñòè ïåðâîé ñòàòüè 4 Ãðàæäàíñêîãî ïðîöåñ-
ñóàëüíîãî êîäåêñà è èíûõ çàêîíàõ Óêðàèíû â ëîãè÷åñêî-ñìûñ-
ëîâîé ñâÿçè ñ ïîíÿòèåì “ïðàâî” (èíòåðåñ â óçêîì ïîíèìàíèè
ýòîãî ñëîâà), îçíà÷àåò ïðàâîâîé ôåíîìåí, êîòîðûé:  à) âûõî-
äèò çà ïðåäåëû ñîäåðæàíèÿ ñóáúåêòèâíîãî ïðàâà; á) ÿâëÿåòñÿ
ñàìîñòîÿòåëüíûì îáúåêòîì ñóäåáíîé çàùèòû è èíûõ ñïîñîáîâ
ïðàâîâîé îõðàíû; â) ïðåñëåäóåò öåëü óäîâëåòâîðåíèÿ îñîçíàí-
íûõ èíäèâèäóàëüíûõ è êîëëåêòèâíûõ ïîòðåáíîñòåé; ã) íå ìîæåò
ïðîòèâîðå÷èòü Êîíñòèòóöèè è çàêîíàì Óêðàèíû, îáùåñòâåííûì
èíòåðåñàì, îáùåïðèçíàííûì ïðèíöèïàì ïðàâà; ä) îçíà÷àåò
ñòðåìëåíèå (íå þðèäè÷åñêóþ âîçìîæíîñòü) ê ïîëüçîâàíèþ â
ïðåäåëàõ ïðàâîâîãî ðåãóëèðîâàíèÿ êîíêðåòíûì ìàòåðèàëüíûì
è/èëè íåìàòåðèàëüíûì áëàãîì; å) ðàññìàòðèâàåòñÿ êàê ïðîñ-
òîå ëåãèòèìíîå ðàçðåøåíèå, òî åñòü íå çàïðåùåííîå çàêîíîì.
Îõðàíÿåìûé çàêîíîì èíòåðåñ ðåãóëèðóåò òó ñôåðó îòíîøåíèé,
óãëóáëåíèå â êîòîðóþ äëÿ ñóáúåêòèâíîãî ïðàâà çàêîíîäàòåëü
ñ÷èòàåò íåâîçìîæíûì èëè íåöåëåñîîáðàçíûì.

Ñèñòåìíûé àíàëèç, ïðîâåäåííûé Êîíñòèòóöèîííûì Ñóäîì
Óêðàèíû, ñâèäåòåëüñòâóåò î òîì, ÷òî ïîíÿòèå “îõðàíÿåìûé çà-
êîíîì èíòåðåñ” âî âñåõ ñëó÷àÿõ óïîòðåáëåíèÿ åãî â çàêîíàõ Óê-
ðàèíû â ëîãè÷åñêî-ñìûñëîâîé ñâÿçè ñ ïîíÿòèåì “ïðàâî” èìååò
îäíî è òî æå ñîäåðæàíèå.

Èññëåäîâàíèå, ïðîâåäåííîå Êîíñòèòóöèîííûì Ñóäîì Óêðà-
èíû, ñâèäåòåëüñòâóåò, ÷òî ëåãèòèìíûé èíòåðåñ àêöèîíåðíîãî
îáùåñòâà íå ÿâëÿåòñÿ ïðîñòîé ñîâîêóïíîñòüþ çàêîííûõ èíòå-
ðåñîâ åãî àêöèîíåðîâ. Èíäèâèäóàëüíûå èíòåðåñû ïîñëåäíèõ,
êàê ïðàâèëî, îòëè÷àþòñÿ ïðîòèâîðå÷èâîñòüþ, à íåðåäêî è
êîíôëèêòíîñòüþ, ïîñêîëüêó íàïðàâëåíû íà ïîèñê è èñïîëüçî-
âàíèå èëè ñîçäàíèå ñïîñîáîâ äëÿ óäîâëåòâîðåíèÿ ðàçëè÷íûõ
çà îáúåìîì è ñîäåðæàíèåì ïîòðåáíîñòåé è îòëè÷àþòñÿ ðàç-
ëè÷íûìè ìîòèâàìè â òàêèõ æåëàíèÿõ è ñòðåìëåíèÿõ. Íå ìîãóò
áûòü âñåãäà òîæäåñòâåííûìè èíòåðåñû ñîáñòâåííèêà îäíîé
àêöèè è èíòåðåñû äåðæàòåëÿ êîíòðîëüíîãî ïàêåòà àêöèé, ëà-
áèëüíûå èíòåðåñû ìèíîðèòàðíîãî (ìåëêîãî) àêöèîíåðà, ñòðà-
òåãè÷åñêèå èíòåðåñû àêöèîíåðíîãî îáùåñòâà â öåëîì è òîìó
ïîäîáíîå.

Êîíñòèòóöèÿ Óêðàèíû è äåéñòâóþùåå çàêîíîäàòåëüñòâî íå

ëåíèÿ, ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ, ñîöèàëüíûõ, êóëüòóðíûõ
èíòåðåñàõ, èíòåðåñàõ îáùåñòâà, èíòåðåñàõ âñåõ ñîîòå÷åñòâåí-
íèêîâ, èíòåðåñàõ ãðàæäàíèíà, èíòåðåñàõ ãîñóäàðñòâà, îáùèõ
èíòåðåñàõ òåððèòîðèàëüíûõ îáùèí ñåë, ïîñåëêîâ è ãîðîäîâ è
òîìó ïîäîáíîå. Óêàçûâàÿ íà íàëè÷èå òàêèõ èíòåðåñîâ, Êîíñòè-
òóöèÿ Óêðàèíû ïîä÷åðêèâàåò íåîáõîäèìîñòü èõ îáåñïå÷åíèÿ
(ñòàòüÿ 18), óäîâëåòâîðåíèÿ (ñòàòüÿ 36) èëè çàùèòû (ñòàòüè 44,
127). 

Èñõîäÿ èç ñîäåðæàíèÿ ÷àñòè ïåðâîé ñòàòüè 8 Êîíñòèòóöèè
Óêðàèíû, îõðàíÿåìûé çàêîíîì èíòåðåñ íàõîäèòñÿ ïîä çàùèòîé
íå òîëüêî çàêîíà, íî è îáúåêòèâíîãî ïðàâà â öåëîì, ãîñïîä-
ñòâóþùåãî â îáùåñòâå, â ÷àñòíîñòè ñïðàâåäëèâîñòè, ïîñêîëü-
êó èíòåðåñ â óçêîì ïîíÿòèè îáîñíîâûâàåòñÿ îáùèì ñîäåðæà-
íèåì òàêîãî ïðàâà è ÿâëÿåòñÿ åãî ñîñòàâíîé ÷àñòüþ. Âèäû è ñî-
äåðæàíèå îõðàíÿåìûõ çàêîíîì èíòåðåñîâ, íàõîäÿùèõñÿ â ëî-
ãè÷åñêî-ñìûñëîâîé ñâÿçè ñ ïîíÿòèåì “ïðàâî”, êàê ïðàâèëî, íå
îïðåäåëÿþòñÿ â ñòàòüÿõ çàêîíà, à ïîòîìó ôàêòè÷åñêè ÿâëÿþòñÿ
ïðàâîîõðàíÿåìûìè.

Â ñëó÷àÿõ, êîãäà èíòåðåñ íå ïîäëåæèò îõðàíå íè çàêîíîì,
íè ïðàâîì, çàêîíîäàòåëü âñåãäà ïðÿìî ýòî îïðåäåëÿåò. Òàê, â
Ãðàæäàíñêîì êîäåêñå Óêðàèíû ñîäåðæàòñÿ ïîíÿòèå èíòåðåñà,
êîòîðûé ìîæåò ïðîòèâîðå÷èòü îáùèì îñíîâàì ãðàæäàíñêîãî
çàêîíîäàòåëüñòâà (ñòàòüÿ 15), èíòåðåñàì äðóãèõ (ñòàòüÿ 64), è
èíòåðåñà, íå ïðîòèâîðå÷àùåãî çàêîíó (ñòàòüÿ 980), ÷åì ïîä-
÷åðêèâàåòñÿ, ÷òî â òåõ èëè èíûõ ïðàâîîòíîøåíèÿõ, ñ îäíîé ñòî-
ðîíû, ñóùåñòâóþò èíòåðåñû, íå ïîäëåæàùèå îõðàíå çàêîíîì,
ïîñêîëüêó îíè åìó ïðîòèâîðå÷àò, à ñ äðóãîé - ìîæåò ïðîèçîé-
òè êîíôëèêò èíòåðåñîâ. 

Èíòåðåñ ìîæåò áûòü êàê îõðàíÿåìûì çàêîíîì, ïðàâîîõðàíÿ-
åìûì, çàêîííûì, òàê è íåçàêîííûì, òî åñòü òàêèì, êîòîðûé íå
çàùèùàåòñÿ íè çàêîíîì, íè ïðàâîì, íå äîëæåí óäîâëåòâîðÿòü-
ñÿ èëè îáåñïå÷èâàòüñÿ èìè, ïîñêîëüêó òàêîé èíòåðåñ íàïðàâ-
ëåí íà óùåìëåíèå ïðàâ è ñâîáîä äðóãèõ ôèçè÷åñêèõ è þðèäè-
÷åñêèõ ëèö, îãðàíè÷èâàåò çàùèùåííûå Êîíñòèòóöèåé è çàêîíà-
ìè Óêðàèíû èíòåðåñû îáùåñòâà, ãîñóäàðñòâà èëè “âñåõ ñîîòå-
÷åñòâåííèêîâ” ëèáî íå ñîîòâåòñòâóåò Êîíñòèòóöèè èëè çàêîíàì
Óêðàèíû, îáùåïðèçíàííûì ïðèíöèïàì ïðàâà. 

Äëÿ ðåøåíèÿ âîïðîñîâ, ïîäíÿòûõ íàðîäíûìè äåïóòàòàìè
Óêðàèíû â êîíñòèòóöèîííîì ïðåäñòàâëåíèè, îñîáåííîå çíà÷å-
íèå ïðèîáðåòàåò ÷åòêîå ðàçìåæåâàíèå ïîíÿòèé “èíòåðåñ” (â
óçêîì ïîíèìàíèè) è “ñóáúåêòèâíîå ïðàâî”, ëîãè÷åñêî-ñìûñëî-
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íûå ñïîñîáû îáåñïå÷åíèÿ èíòåðåñîâ àêöèîíåðîâ, îáëàäàþùèõ
áîëüøå ÷åì 10 ïðîöåíòàìè àêöèé, ïðåäóñìîòðåíû â ñòàòüÿõ 41,
43, 45, 49 è äðóãèõ Çàêîíà Óêðàèíû “Î õîçÿéñòâåííûõ îáùåñò-
âàõ”. 

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 1
äåêàáðÿ 2004 ãîäà ¹ 19-ðï/2004 ïî äåëó îá îôè-
öèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòåé ïåðâîé,
âòîðîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû è ÷àñòè
âòîðîé ñòàòüè 13 Çàêîíà Óêðàèíû “Î ñòàòóñå ñó-
äåé” ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåð-
õîâíîãî Ñóäà Óêðàèíû (äåëî î íåçàâèñèìîñòè ñóäåé
êàê ñîñòàâíîé ÷àñòè èõ ñòàòóñà) 

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”)

Âûâîäû:
Ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû

“íåçàâèñèìîñòü è íåïðèêîñíîâåííîñòü ñóäåé ãàðàíòèðóþòñÿ
Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû” âî âçàèìîñâÿçè ñ äðóãèìè
ïîëîæåíèÿìè ðàçäåëà VIII Îñíîâíîãî Çàêîíà Óêðàèíû ñëåäóåò
ïîíèìàòü òàê.

Íåçàâèñèìîñòü ñóäåé ÿâëÿåòñÿ íåîòúåìëåìîé ñîñòàâíîé
÷àñòüþ èõ ñòàòóñà. Îíà ÿâëÿåòñÿ êîíñòèòóöèîííûì ïðèíöèïîì
îðãàíèçàöèè è ôóíêöèîíèðîâàíèÿ ñóäîâ, à òàêæå ïðîôåññèî-
íàëüíîé äåÿòåëüíîñòè ñóäåé, êîòîðûå ïðè îñóùåñòâëåíèè ïðàâî-
ñóäèÿ ïîä÷èíÿþòñÿ òîëüêî çàêîíó. Íåçàâèñèìîñòü ñóäåé îáåñïå-
÷èâàåòñÿ ïðåæäå âñåãî îñîáûì ïîðÿäêîì èõ èçáðàíèÿ èëè íàçíà-
÷åíèÿ íà äîëæíîñòè è îñâîáîæäåíèÿ îò äîëæíîñòè; çàïðåòîì êà-
êèì áû òî íè áûëî îáðàçîì âëèÿíèÿ íà ñóäåé; çàùèòîé èõ ïðî-
ôåññèîíàëüíûõ èíòåðåñîâ; îñîáûì ïîðÿäêîì ïðèâëå÷åíèÿ ñóäåé
ê äèñöèïëèíàðíîé îòâåòñòâåííîñòè; îáåñïå÷åíèåì ãîñóäàðñòâîì
ëè÷íîé áåçîïàñíîñòè ñóäåé è èõ ñåìåé; ãàðàíòèðîâàíèåì ôèíàí-
ñèðîâàíèÿ è íàäëåæàùèõ óñëîâèé äëÿ ôóíêöèîíèðîâàíèÿ ñóäîâ è
äåÿòåëüíîñòè ñóäåé, èõ ïðàâîâîé è ñîöèàëüíîé çàùèòû; çàïðå-
òîì ñóäüÿì ïðèíàäëåæàòü ê ïîëèòè÷åñêèì ïàðòèÿì è ïðîôñîþ-
çàì, ïðèíèìàòü ó÷àñòèå â êàêîé áû òî íè áûëî ïîëèòè÷åñêîé äå-
ÿòåëüíîñòè, èìåòü ïðåäñòàâèòåëüñêèé ìàíäàò, çàíèìàòüñÿ ïî
ñîâìåñòèòåëüñòâó îïðåäåëåííûìè âèäàìè äåÿòåëüíîñòè; ïðèâëå-
÷åíèåì ê þðèäè÷åñêîé îòâåòñòâåííîñòè âèíîâíûõ ëèö çà íåóâà-

ïðåïÿòñòâóþò àêöèîíåðó - ôèçè÷åñêîìó ëèöó  çàùèùàòü ñâîè
íåïîñðåäñòâåííûå çàêîííûå èíòåðåñû ïóòåì îáðàùåíèÿ êàê
â ñóäû îáùåé þðèñäèêöèè, òàê è â õîçÿéñòâåííûå ñóäû íà îñ-
íîâàíèè ñòàòåé 8, 55 Êîíñòèòóöèè Óêðàèíû, ñòàòüè 1 Õîçÿé-
ñòâåííîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, ñòàòüè 4 Ãðàæ-
äàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, ñòàòüè 6 Çàêîíà
Óêðàèíû “Î ñóäîóñòðîéñòâå Óêðàèíû” è äðóãèõ. Íî òàêîé èñê
â ñîîòâåòñòâèè ñ çàêîíîäàòåëüñòâîì (ñòàòüè 10, 41, 43, 45, 46,
48, 49 Çàêîíà Óêðàèíû “Î õîçÿéñòâåííûõ îáùåñòâàõ”, ñòàòüÿ
5 Çàêîíà Óêðàèíû “Î öåííûõ áóìàãàõ è ôîíäîâîé áèðæå”,
ñòàòüè 9, 23 Çàêîíà Óêðàèíû “Îá àóäèòîðñêîé äåÿòåëüíîñòè”
è äðóãèå), êàê ïðàâèëî, ïðåäúÿâëÿåòñÿ â ñëó÷àå íàðóøåíèÿ
ïðàâ è èíòåðåñîâ àêöèîíåðà ñàìèì îáùåñòâîì, ó÷àñòíèêîì
êîòîðîãî îí ÿâëÿåòñÿ. 

Çàêîíîäàòåëüñòâî Óêðàèíû (ñòàòüè 110, 112, 113 Ãðàæäàíñ-
êîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû, ñòàòüÿ 28 Õîçÿéñòâåí-
íîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû è ïðî÷èå) íå èñêëþ÷à-
åò è âîçìîæíîñòè îáðàùåíèÿ àêöèîíåðà â ñóä çà çàùèòîé îõ-
ðàíÿåìûõ çàêîíîì èíòåðåñîâ àêöèîíåðíîãî îáùåñòâà, ó÷àñò-
íèêîì êîòîðîãî îí ÿâëÿåòñÿ, íî ïî äîëæíûì îáðàçîì îôîðì-
ëåííîì óïîëíîìî÷èè ýòîãî îáùåñòâà èëè åñëè òàêîå ïðàâî
ïðåäîñòàâëÿåòñÿ åìó óñòàâîì ïîñëåäíåãî.

Â áîëüøèíñòâå ñëó÷àåâ ëåãèòèìíûå èíòåðåñû àêöèîíåðíîãî
òîâàðèùåñòâà (ñòàòüÿ 41 Çàêîíà Óêðàèíû “Î õîçÿéñòâåííûõ îá-
ùåñòâàõ”) ôîðìóëèðóþòñÿ åãî âûøåñòîÿùèìè îðãàíàìè è çà-
ùèùàþòñÿ â ñóäå íå îòäåëüíûì àêöèîíåðîì, èíäèâèäóàëüíûå
èíòåðåñû êîòîðîãî ìîãóò ïðîòèâîðå÷èòü êàê èíòåðåñàì äðóãèõ
àêöèîíåðîâ, òàê è çàêîííûì èíòåðåñàì âñåãî îáùåñòâà, à
ïðàâëåíèåì èëè èíûìè ñïåöèàëüíî óïîëíîìî÷åííûìè íà ýòî
èñïîëíèòåëüíûìè îðãàíàìè ïîñëåäíåãî (ñòàòüè 1, 23, 41, 46,
48 è äðóãèå Çàêîíà Óêðàèíû “Î õîçÿéñòâåííûõ îáùåñòâàõ”,
ñòàòüè 1, 21, 28 Õîçÿéñòâåííîãî ïðîöåññóàëüíîãî êîäåêñà Óê-
ðàèíû, ñòàòüÿ 110 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Óê-
ðàèíû). Íà òàêèå îðãàíû, â îñîáåííîñòè íà íàáëþäàòåëüíûå
ñîâåòû àêöèîíåðíûõ îáùåñòâ (ñòàòüÿ 46 Çàêîíà Óêðàèíû “Î õî-
çÿéñòâåííûõ îáùåñòâàõ”), à òàêæå íà Ãîñóäàðñòâåííóþ êîìèñ-
ñèþ ïî öåííûì áóìàãàì è ôîíäîâîìó ðûíêó (ñîîòâåòñòâóþùèå
ñòàòüè çàêîíîâ Óêðàèíû “Î öåííûõ áóìàãàõ è ôîíäîâîé áèð-
æå”, “Î Íàöèîíàëüíîé äåïîçèòàðíîé ñèñòåìå è îñîáåííîñòÿõ
ýëåêòðîííîãî îáîðîòà öåííûõ áóìàã â Óêðàèíå”), âîçëàãàåòñÿ è
çàùèòà èíäèâèäóàëüíûõ èíòåðåñîâ àêöèîíåðîâ. Äîïîëíèòåëü-
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Â êîíñòèòóöèîííîì ïðåäñòàâëåíèè îòìå÷àåòñÿ, ÷òî äåÿòåëü-
íîñòü ñóäåé ñâÿçàíà ñ ïðîâåðêîé ïðàâèëüíîñòè ðåøåíèé, ïðè-
íÿòûõ îðãàíàìè èñïîëíèòåëüíîé âëàñòè, ïðàâîîõðàíèòåëüíûìè
îðãàíàìè, ê êîìïåòåíöèè êîòîðûõ îòíîñèòñÿ ðàçðåøåíèå âîï-
ðîñîâ îá óãîëîâíîé èëè àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè
ãðàæäàí. Ïðèâëå÷åíèå ñóäåé ê òàêîé îòâåòñòâåííîñòè â îáùåì
ïîðÿäêå áåç ó÷åòà èõ ñòàòóñà è âàæíîñòè âûïîëíÿåìûõ èìè ãî-
ñóäàðñòâåííûõ ôóíêöèé ìîæåò íàíåñòè áîëüøîé âðåä èíòåðå-
ñàì îáùåñòâà. 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî. Íå-
çàâèñèìîñòü ñóäåé ÿâëÿåòñÿ íåîòúåìëåìîé ñîñòàâíîé ÷àñòüþ
èõ ñòàòóñà, êîíñòèòóöèîííûì ïðèíöèïîì îðãàíèçàöèè è ôóíê-
öèîíèðîâàíèÿ ñóäîâ è ïðîôåññèîíàëüíîé äåÿòåëüíîñòè ñóäåé.
Íåçàâèñèìîñòü ñóäåé ñîñòîèò ïðåæäå âñåãî â èõ ñàìîñòîÿòåëü-
íîñòè, íåñâÿçàííîñòè ïðè îñóùåñòâëåíèè ïðàâîñóäèÿ ëþáûìè
îáñòîÿòåëüñòâàìè è äðóãîé, êðîìå çàêîíà, âîëåé.

Ãàðàíòèðîâàííàÿ Êîíñòèòóöèåé Óêðàèíû íåçàâèñèìîñòü ñóäåé
ïðåæäå âñåãî îáåñïå÷èâàåòñÿ îñîáûì ïîðÿäêîì èõ èçáðàíèÿ èëè
íàçíà÷åíèÿ íà äîëæíîñòü è îñâîáîæäåíèåì îò  äîëæíîñòè (ïóíêò
27 ÷àñòè ïåðâîé ñòàòüÿ 85, ÷àñòè ÷åòâåðòàÿ è ïÿòàÿ ñòàòüè 126,
÷àñòè òðåòüÿ è ÷åòâåðòàÿ ñòàòüè 127, ñòàòüÿ 128, ïóíêò 1 ÷àñòè
ïåðâîé ñòàòüè 131); çàïðåòîì âëèÿíèÿ íà íèõ êàêèì áû òî íè áû-
ëî îáðàçîì (÷àñòü âòîðàÿ ñòàòüè 126); çàùèòîé ïðîôåññèîíàëü-
íûõ èíòåðåñîâ (÷àñòü øåñòàÿ ñòàòüè 127); ïîä÷èíåíèå ñóäåé ïðè
îñóùåñòâëåíèè ïðàâîñóäèÿ òîëüêî çàêîíó (÷àñòü ïåðâàÿ ñòàòüè
129); îñîáûì ïîðÿäêîì ïðèâëå÷åíèÿ èõ ê äèñöèïëèíàðíîé îòâåò-
ñòâåííîñòè (ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 131); ãàðàíòèðîâàíèåì
ãîñóäàðñòâîì ôèíàíñèðîâàíèÿ è íàäëåæàùèõ óñëîâèé äëÿ ôóíê-
öèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé (÷àñòü ïåðâàÿ ñòàòüè
130); çàïðåòîì ñóäüÿì ïðèíàäëåæàòü ê ïîëèòè÷åñêèì ïàðòèÿì è
ïðîôñîþçàì, ïðèíèìàòü ó÷àñòèå â êàêîé áû òî íè áûëî ïîëèòè-
÷åñêîé äåÿòåëüíîñòè, èìåòü ïðåäñòàâèòåëüñêèé ìàíäàò, çàíèìàòü
êàêèå-ëèáî èíûå îïëà÷èâàåìûå äîëæíîñòè, âûïîëíÿòü èíóþ îïëà-
÷èâàåìóþ ðàáîòó, êðîìå íàó÷íîé, ïðåïîäàâàòåëüñêîé è òâîð÷åñ-
êîé (÷àñòü âòîðàÿ ñòàòüè 127); ïðèâëå÷åíèåì ê þðèäè÷åñêîé îòâå-
òñòâåííîñòè âèíîâíûõ ëèö çà íåóâàæåíèå ê ñóäó è ñóäüå (÷àñòü ïÿ-
òàÿ ñòàòüè 129; îáåñïå÷åíèåì ãîñóäàðñòâîì ëè÷íîé áåçîïàñíîñòè
ñóäåé è èõ ñåìåé (÷àñòü ñåäüìàÿ ñòàòüè 126); îñóùåñòâëåíèåì ñó-
äåéñêîãî ñàìîóïðàâëåíèÿ (÷àñòü âòîðàÿ ñòàòüè 130).

Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû ãà-
ðàíòèè íåçàâèñèìîñòè ñóäåé ìîãóò óñòàíàâëèâàòüñÿ è çàêîíàìè.

æåíèå ê ñóäüÿì è ñóäó; ñóäåéñêèì ñàìîóïðàâëåíèåì.
Íåïðèêîñíîâåííîñòü ñóäåé - îäèí èç ýëåìåíòîâ èõ ñòàòóñà.

Îíà íå ÿâëÿåòñÿ ëè÷íîé ïðèâèëåãèåé, à èìååò ïóáëè÷íî-ïðàâî-
âîå íàçíà÷åíèå - îáåñïå÷èòü îñóùåñòâëåíèå ïðàâîñóäèÿ íåï-
ðåäóáåæäåííûì, áåñïðèñòðàñòíûì è ñïðàâåäëèâûì ñóäîì.

Ñîãëàñíî ïîëîæåíèþ ÷àñòè ïåðâîé ñòàòüè 126 Êîíñòèòóöèè
Óêðàèíû ñîäåðæàíèå íåïðèêîñíîâåííîñòè ñóäåé êàê óñëîâèÿ
âûïîëíåíèÿ èìè ïðîôåññèîíàëüíûõ îáÿçàííîñòåé íå îãðàíè-
÷èâàåòñÿ îïðåäåëåííîé â ÷àñòè òðåòüåé ýòîé ñòàòüè ãàðàíòèåé,
ñîãëàñíî êîòîðîé ñóäüÿ íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé
Ðàäû Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âûíåñåíèÿ îáâèíè-
òåëüíîãî ïðèãîâîðà ñóäîì.

Äîïîëíèòåëüíûå ãàðàíòèè íåçàâèñèìîñòè è íåïðèêîñíîâåí-
íîñòè ñóäåé, êðîìå óæå ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàè-
íû, ìîãóò óñòàíàâëèâàòüñÿ òàêæå çàêîíàìè. Òàêèå ãàðàíòèè îï-
ðåäåëåíû, â ÷àñòíîñòè, ñòàòüåé 13 Çàêîíà Óêðàèíû “Î ñòàòóñå
ñóäåé”. Íå äîïóñêàåòñÿ ñíèæåíèå óðîâíÿ ãàðàíòèé íåçàâèñè-
ìîñòè è íåïðèêîñíîâåííîñòè ñóäåé â ñëó÷àå ïðèíÿòèÿ íîâûõ çà-
êîíîâ èëè âíåñåíèÿ èçìåíåíèé â äåéñòâóþùèå çàêîíû.

Ïîëîæåíèå ÷àñòè âòîðîé ñòàòüè 126 Êîíñòèòóöèè “âëèÿíèå
íà ñóäåé êàêèì áû òî íè áûëî îáðàçîì çàïðåùàåòñÿ” íóæíî ïî-
íèìàòü êàê îáåñïå÷åíèå íåçàâèñèìîñòè ñóäåé â ñâÿçè ñ îñóùå-
ñòâëåíèåì èìè ïðàâîñóäèÿ, à òàêæå êàê çàïðåò îòíîñèòåëüíî
ñóäåé ëþáûõ äåéñòâèé íåçàâèñèìî îò ôîðìû èõ ïðîÿâëåíèÿ ñî
ñòîðîíû ãîñóäàðñòâåííûõ îðãàíîâ, ó÷ðåæäåíèé è îðãàíèçàöèé,
îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûõ è ñëóæåá-
íûõ ëèö, ôèçè÷åñêèõ è þðèäè÷åñêèõ ëèö ñ öåëüþ âîñïðåïÿò-
ñòâîâàòü âûïîëíåíèþ ñóäüÿìè ïðîôåññèîíàëüíûõ îáÿçàííîñ-
òåé èëè ñêëîíèòü èõ ê âûíåñåíèþ íåïðàâîìåðíîãî ðåøåíèÿ è
òîìó ïîäîáíîå.

Êðàòêîå èçëîæåíèå:
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå - Âåðõîâ-

íûé Ñóä Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ
õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëîæåíèé ÷àñòè
ïåðâîé, âòîðîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû è ÷àñòè âòîðîé
ñòàòüè 13 Çàêîíà Óêðàèíû “Î ñòàòóñå ñóäåé” (äàëåå - Çàêîí) â
ðåäàêöèè Çàêîíà Óêðàèíû “Î âíåñåíèè èçìåíåíèÿ â ñòàòüþ 13
Çàêîíà Óêðàèíû “Î ñòàòóñå ñóäåé” îò 8 îêòÿáðÿ 1999 ãîäà (äàëåå
- Çàêîí 1999 ãîäà) îòíîñèòåëüíî ãàðàíòèé íåçàâèñèìîñòè è íåï-
ðèêîñíîâåííîñòè ñóäåé.
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ñîáû ñâÿçè, êîððåñïîíäåíöèþ, ïðèíàäëåæàùåå åìó èìóùåñò-
âî è äîêóìåíòû (÷àñòü ïåðâàÿ ñòàòüè 13); ïðîíèêíîâåíèå â
æèëüå èëè ñëóæåáíîå ïîìåùåíèå ñóäüè, â åãî ëè÷íûé èëè ñëó-
æåáíûé òðàíñïîðò, ïðîâåäåíèå òàì îñìîòðà, îáûñêà èëè âû-
åìêè, ïðîñëóøèâàíèå åãî òåëåôîííûõ ðàçãîâîðîâ, ëè÷íûé
îáûñê ñóäüè, à òàê æå îñìîòð, âûåìêà åãî êîððåñïîíäåíöèè,
âåùåé è äîêóìåíòîâ ìîãóò ïðîâîäèòüñÿ òîëüêî ïî ìîòèâèðî-
âàííîìó ðåøåíèþ ñóäà, à òàêæå ñ ñîãëàñèÿ ñóäüè â ñëó÷àå ïðè-
íÿòèÿ ïðåäñåäàòåëåì ñîîòâåòñòâóþùåãî ñóäà ðåøåíèÿ î ïðè-
ìåíåíèè ñïåöèàëüíûõ ìåðîïðèÿòèé îáåñïå÷åíèÿ áåçîïàñíîñòè
(÷àñòü ÷åòâåðòàÿ ñòàòüè 13) è ïðî÷èå ãàðàíòèè íåïðèêîñíîâåí-
íîñòè ñóäåé, ïðèíÿòûå ýòèì Çàêîíîì.

Êîíêðåòíûé îáúåì ãàðàíòèé íåïðèêîñíîâåííîñòè ñóäåé îï-
ðåäåëÿëñÿ, â ÷àñòíîñòè, â ÷àñòè âòîðîé ñòàòüè 13 Çàêîíà Óêðà-
èíû “Î ñòàòóñå ñóäåé” â ðåäàêöèè îò 15 äåêàáðÿ 1992 ãîäà, â
êîòîðîé ïðåäóñìàòðèâàëîñü, ÷òî “ñóäüè íå ìîãóò áûòü ïðèâëå-
÷åíû ê óãîëîâíîé îòâåòñòâåííîñòè è âçÿòû ïîä ñòðàæó áåç ñîã-
ëàñèÿ Âåðõîâíîé Ðàäû Óêðàèíû. Îíè íå ìîãóò áûòü ïîäâåðæå-
íû ìåðîïðèÿòèÿì àäìèíèñòðàòèâíîãî âçûñêàíèÿ, êîòîðûå íàê-
ëàäûâàþòñÿ â ñóäåáíîì ïîðÿäêå, áåç ñîãëàñèÿ îðãàíà, êîòîðûé
èçáðàë ñóäüþ íà äîëæíîñòü”.

Çàêîíîì Óêðàèíû 1999 ãîäà ýòè ïîëîæåíèÿ áûëè èçúÿòû, à
÷àñòü âòîðàÿ ñòàòüè 13 Çàêîíà èçëîæåíà â ðåäàêöèè, ñîãëàñíî
êîòîðîé “ñóäüÿ íå ìîæåò áûòü áåç ñîãëàñèÿ Âåðõîâíîé Ðàäû
Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âûíåñåíèÿ îáâèíèòåëüíî-
ãî ïðèãîâîðà ñóäîì”, ÷òî, ïî ìíåíèþ Âåðõîâíîãî Ñóäà Óêðàè-
íû, ïðèâåëî ê ñóæåíèþ îáúåìà íåïðèêîñíîâåííîñòè ñóäåé è
ñíèæåíèþ óðîâíÿ ãàðàíòèé èõ íåçàâèñèìîñòè.

Ñèñòåìíûé àíàëèç ïðèâåäåííûõ ïîëîæåíèé ñâèäåòåëüñòâóåò,
÷òî â ïðèíÿòîì Çàêîíå 1999 ãîäà íå ïîëó÷èëè îòðàæåíèÿ ïîëî-
æåíèÿ ÷àñòè ïåðâîé è âòîðîé ñòàòüè 126, èíûå ïîëîæåíèÿ Êîíñ-
òèòóöèè Óêðàèíû, à òàêæå çàêîíîâ, êîòîðûìè çàêðåïëåíû ãàðàí-
òèè íåçàâèñèìîñòè ñóäåé.

Ñîãëàñíî ïîëîæåíèþ ÷àñòè âòîðîé ñòàòüè 22 Êîíñòèòóöèè
Óêðàèíû êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ãàðàíòèðóþòñÿ è íå
ìîãóò áûòü óïðàçäíåíû. Ýòî êàñàåòñÿ è îïðåäåëåííîãî ñòàòüåé
55 Êîíñòèòóöèè Óêðàèíû ïðàâà íà ñóäåáíóþ çàùèòó. Ïî ìíå-
íèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ñíèæåíèå óðîâíÿ ãàðàí-
òèé íåçàâèñèìîñòè ñóäåé îïîñðåäîâàííî ìîæåò ïðèâåñòè ê îã-
ðàíè÷åíèþ âîçìîæíîñòåé ðåàëèçàöèè ïðàâà íà ñóäåáíóþ çà-
ùèòó.

Òàêèå ãàðàíòèè çàêðåïëåíû, â ÷àñòíîñòè: â ñòàòüÿõ 3, 11, 12, 13,
14, 15, 31, 42, 44, 45 Çàêîíà; ñòàòüÿõ 14, 15, 16, 17, 118, 119, 120,
121, 122, 123 Çàêîíà Óêðàèíû “Î ñóäîóñòðîéñòâå Óêðàèíû”;
ñòàòüÿõ 376, 377, 378, 379 Óãîëîâíîãî êîäåêñà Óêðàèíû.

Îïðåäåëåííûå Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû ãàðàíòèè
íåçàâèñèìîñòè ñóäåé êàê íåîáõîäèìûå óñëîâèÿ îñóùåñòâëåíèÿ
ïðàâîñóäèÿ íåïðåäóáåæäåííûì, áåñïðèñòðàñòíûì è ñïðàâåä-
ëèâûì ñóäîì äîëæíû áûòü ðåàëüíî îáåñïå÷åíû. Ïîýòîìó, ïî
ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ñíèæåíèå óðîâíÿ ãà-
ðàíòèé íåçàâèñèìîñòè ñóäåé â ñëó÷àå ïðèíÿòèÿ íîâûõ çàêîíîâ
èëè âíåñåíèÿ èçìåíåíèé â äåéñòâóþùèå çàêîíû ÿâëÿåòñÿ íå-
äîïóñòèìûì.

Ñîñòàâíîé ÷àñòüþ íåçàâèñèìîñòè ñóäåé ÿâëÿåòñÿ èõ íåïðè-
êîñíîâåííîñòü, íàçíà÷åíèå êîòîðîé - îáåñïå÷èòü îñóùåñòâëå-
íèå ïðàâîñóäèÿ. 

Â Ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 23 äåêàáðÿ
1997 ãîäà ¹ 7-çï (äåëî î Ñ÷åòíîé ïàëàòå) óêàçàíî, ÷òî “óñòà-
íîâëåíèå äîïîëíèòåëüíûõ ïî ñðàâíåíèþ ñ íåïðèêîñíîâåí-
íîñòüþ ëèöà ãàðàíòèé íåïðèêîñíîâåííîñòè äëÿ îòäåëüíûõ êà-
òåãîðèé ãîñóäàðñòâåííûõ äîëæíîñòíûõ ëèö ñòàâèò öåëüþ ñîç-
äàíèå äîëæíûõ óñëîâèé äëÿ âûïîëíåíèÿ âîçëîæåííûõ íà íèõ
ãîñóäàðñòâîì îáÿçàííîñòåé è çàùèòó îò íåçàêîííîãî âìåøà-
òåëüñòâà â èõ äåÿòåëüíîñòü” (àáçàö ÷åòûðíàäöàòûé ïóíêòà 1
ìîòèâèðîâî÷íîé ÷àñòè).

Óòâåðæäåíèå Êîíñòèòóöèåé Óêðàèíû ãàðàíòèé íåïðèêîñíî-
âåííîñòè ñóäåé îáóñëîâëåíî èõ ïðîôåññèîíàëüíîé äåÿòåëü-
íîñòüþ ïðè îòïðàâëåíèè ïðàâîñóäèÿ.

Ñîãëàñíî Îñíîâíîìó Çàêîíó Óêðàèíû íåïðèêîñíîâåííîñòü
ñóäüè â ñëó÷àå âîçáóæäåíèÿ îòíîñèòåëüíî íåãî óãîëîâíîãî äå-
ëà ñîñòîèò â òîì, ÷òî ñóäüÿ íå ìîæåò áûòü áåç ñîãëàñèÿ Âåð-
õîâíîé Ðàäû Óêðàèíû çàäåðæàí èëè àðåñòîâàí äî âûíåñåíèÿ
îáâèíèòåëüíîãî ïðèãîâîðà ñóäîì (÷àñòü òðåòüÿ ñòàòüè 126).
Âìåñòå ñ òåì ñîãëàñíî ïîëîæåíèþ ÷àñòè ïåðâîé ýòîé ñòàòüè
Êîíñòèòóöèè Óêðàèíû íåïðèêîñíîâåííîñòü ñóäåé êàê ãàðàíòèÿ
èõ íåçàâèñèìîñòè ïðè èñïîëíåíèè ïðîôåññèîíàëüíûõ îáÿçàí-
íîñòåé ìîæåò íå îãðàíè÷èâàòüñÿ îáúåìîì, îïðåäåëåííûì â
÷àñòè òðåòüåé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû.

Äîïîëíèòåëüíûå ãàðàíòèè íåïðèêîñíîâåííîñòè ñóäåé ìîãóò
óñòàíàâëèâàòüñÿ òàêæå çàêîíàìè. Â ÷àñòíîñòè, ñòàòüåé 13 Çà-
êîíà ïðåäóñìîòðåíî: íåïðèêîñíîâåííîñòü ñóäüè ðàñïðîñòðà-
íÿåòñÿ íà åãî æèëüå, ñëóæåáíîå ïîìåùåíèå, òðàíñïîðò è ñïî-
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Ðîäèíîé, - 195 ãðèâåí, ÷ëåíàì ñåìåé ïîãèáøèõ è æåíàì (ìóæü-
ÿì) óìåðøèõ ó÷àñòíèêîâ áîåâûõ äåéñòâèé è ó÷àñòíèêîâ âîéíû,
ïðèçíàííûõ ïðè æèçíè èíâàëèäàìè, - 65 ãðèâåí; 

2) ÷àñòåé âòîðîé, òðåòüåé, ÷åòâåðòîé ñòàòüè 78, â  ñîîòâåò-
ñòâèè ñ êîòîðûìè:

- ðàñõîäû íà áåñïëàòíîå èëè ëüãîòíîå ìàòåðèàëüíîå
è áûòîâîå îáåñïå÷åíèå, íà êîòîðîå, ñîãëàñíî çàêîíàì
Óêðàèíû, èìåþò ïðàâî îòäåëüíûå êàòåãîðèè ðàáîòíèêîâ,
îñóùåñòâëÿþòñÿ çà ñ÷åò è â ïðåäåëàõ áþäæåòíûõ àññèã-
íîâàíèé íà ñîäåðæàíèå ýòèõ áþäæåòíûõ ó÷ðåæäåíèé. Ê
òàêèì ðàñõîäàì îòíîñÿòñÿ: îáåñïå÷åíèå ôîðìåííîé
îäåæäîé, âåùåâûì èìóùåñòâîì, ñëóæåáíûì îáìóíäèðî-
âàíèåì; îáåñïå÷åíèå áåñïëàòíîé ìåäèöèíñêîé ïî-
ìîùüþ; ïðåäîñòàâëåíèå ñàíàòîðíî-êóðîðòíîãî ëå÷åíèÿ
è îòäûõà äëÿ îçäîðîâëåíèÿ; ïðåäîñòàâëåíèå æèëîãî ïî-
ìåùåíèÿ èëè âûïëàòà äåíåæíîé êîìïåíñàöèè çà ïîäíà-
åì (íàåì) æèëîãî ïîìåùåíèÿ; ñêèäêà ïëàòû çà ïîëüçîâà-
íèå æèëüåì (êâàðòèðíîé ïëàòû), òîïëèâîì, òåëåôîíîì è
ïëàòû çà êîììóíàëüíûå óñëóãè (âîäîñíàáæåíèå, ãàç,
ýëåêòðè÷åñêàÿ è òåïëîâàÿ ýíåðãèÿ); áåñïëàòíûé ïðîåçä è
ïåðåâîç áàãàæà; áåñïëàòíàÿ óñòàíîâêà êâàðòèðíîé îõ-
ðàííîé ñèãíàëèçàöèè è ïîëüçîâàíèå åþ;

- ëüãîòû, êîìïåíñàöèè è ãàðàíòèè, íà êîòîðûå, ñîã-
ëàñíî çàêîíàì Óêðàèíû, èìåþò ïðàâî îòäåëüíûå êàòåãî-
ðèè ðàáîòíèêîâ áþäæåòíûõ ó÷ðåæäåíèé, îòíîñèòåëüíî
ñêèäêè ïëàòû çà ïîëüçîâàíèåì æèëüåì (êâàðòèðíîé ïëà-
òû), òîïëèâîì, òåëåôîíîì è ïëàòû çà êîììóíàëüíûå óñ-
ëóãè (âîäîñíàáæåíèå, ãàç, ýëåêòðè÷åñêàÿ è òåïëîâàÿ
ýíåðãèÿ), áåñïëàòíûé ïðîåçä íà âñåõ âèäàõ ãîðîäñêîãî
ïàññàæèðñêîãî òðàíñïîðòà (çà èñêëþ÷åíèåì òàêñè) è àâ-
òîìîáèëüíîì òðàíñïîðòå îáùåãî ïîëüçîâàíèÿ â ñåëüñêîé
ìåñòíîñòè, à òàêæå æåëåçíîäîðîæíîì è âîäíîì òðàíñ-
ïîðòàõ ïðèãîðîäíîãî ñîîáùåíèÿ è àâòîáóñàõ ïðèãîðîä-
íûõ ìàðøðóòîâ ïðåäîñòàâëÿþòñÿ â ñëó÷àå, åñëè äåíåæ-
íûå äîõîäû ýòèõ ðàáîòíèêîâ ìåíüøå âåëè÷èíû ïðîæè-
òî÷íîãî ìèíèìóìà, óñòàíîâëåííîãî äëÿ òðóäîñïîñîáíûõ
ëèö; 

- ðàçìåð ïðåäîñòàâëåííûõ ëüãîò â äåíåæíîì ýêâèâà-
ëåíòå âìåñòå ñ äåíåæíûìè äîõîäàìè óêàçàííûõ ðàáîò-
íèêîâ íå äîëæåí ïðåâûøàòü âåëè÷èíû ïðîæèòî÷íîãî ìè-
íèìóìà, óñòàíîâëåííîãî äëÿ òðóäîñïîñîáíûõ ëèö.

Îäíà èç ñàìûõ âàæíûõ ãàðàíòèé íåçàâèñèìîñòè ñóäåé çàê-
ðåïëåíà â ÷àñòè âòîðîé ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû, ñîã-
ëàñíî êîòîðîé âëèÿíèå íà ñóäåé ëþáûì ñïîñîáîì çàïðåùàåò-
ñÿ. Ýòî îçíà÷àåò çàïðåò îòíîñèòåëüíî ñóäåé íà ëþáûå
äåéñòâèÿ íåçàâèñèìî îò ôîðìû èõ ïðîÿâëåíèÿ ñî ñòîðîíû ãî-
ñóäàðñòâåííûõ îðãàíîâ, ó÷ðåæäåíèé è îðãàíèçàöèé, îðãàíîâ
ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûõ è ñëóæåáíûõ ëèö,
ãðàæäàí è èõ îáúåäèíåíèé, þðèäè÷åñêèõ ëèö ñ öåëüþ âîñïðå-
ïÿòñòâîâàòü âûïîëíåíèþ ñóäüÿìè ïðîôåññèîíàëüíûõ îáÿçàí-
íîñòåé èëè ñêëîíèòü èõ ê âûíåñåíèþ íåïðàâîìåðíîãî ðåøåíèÿ
è òîìó ïîäîáíîå. Çàïðåò âëèÿíèÿ íà ñóäåé ëþáûì ñïîñîáîì
ðàñïðîñòðàíÿåòñÿ íà âñå âðåìÿ çàíÿòèÿ èìè äîëæíîñòè ñóäüè.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 1 äå-
êàáðÿ 2004 ãîäà ¹ 20-ðï/2004 ïî äåëó î ñîîòâåò-
ñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïî-
ëîæåíèé ñòàòåé 44, 47, 78, 80 Çàêîíà Óêðàèíû “Î Ãî-
ñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2004 ãîä” è î
ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîí-
íîñòè) ïîëîæåíèé ÷àñòåé âòîðîé, òðåòüåé, ÷åòâåðòîé
ñòàòüè 78 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåííîì áþä-
æåòå Óêðàèíû íà 2004 ãîä” ïî êîíñòèòóöèîííîìó
ïðåäñòàâëåíèþ 54 íàðîäíûõ äåïóòàòîâ Óêðàèíû è ïî
êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà
Óêðàèíû (äåëî î ïðèîñòàíîâëåíèè äåéñòâèÿ èëè îãðà-
íè÷åíèÿ ëüãîò, êîìïåíñàöèé è ãàðàíòèé)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”)

Âûâîäû: 
Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íå-

êîíñòèòóöèîííûìè) ñëåäóþùèå ïîëîæåíèÿ Çàêîíà Óêðàèíû “Î
Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2004 ãîä”:

1) ñòàòüè 44, êîòîðûìè óñòàíîâëåíî, ÷òî â 2004 ãîäó âûïëà-
òà åæåãîäíîé ðàçîâîé ïîìîùè â ñîîòâåòñòâèè ñ Çàêîíîì Óêðà-
èíû “Î ñòàòóñå âåòåðàíîâ âîéíû, ãàðàíòèÿõ èõ ñîöèàëüíîé çà-
ùèòû” îñóùåñòâëÿåòñÿ â òàêèõ ðàçìåðàõ: èíâàëèäàì âîéíû I
ãðóïïû - 195 ãðèâåí, èíâàëèäàì âîéíû II ãðóïïû - 160 ãðèâåí,
èíâàëèäàì âîéíû III ãðóïïû - 130 ãðèâåí, ó÷àñòíèêàì áîåâûõ
äåéñòâèé - 120 ãðèâåí, ëèöàì, èìåþùèì îñîáûå çàñëóãè ïåðåä
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âíåñåíèÿ èçìåíåíèé â äåéñòâóþùèå çàêîíû ñîãëàñíî ñòàòüå 22
Êîíñòèòóöèè Óêðàèíû íå äîïóñêàåòñÿ. Ïðèîñòàíîâëåíèå åãî
äåéñòâèÿ âîçìîæíî ïðè óñëîâèè ââåäåíèÿ ñîãëàñíî  ïóíêòà 31
÷àñòè ïåðâîé ñòàòüè 85, ïóíêòà 19 ÷àñòè ïåðâîé ñòàòüè 92
Êîíñòèòóöèè Óêðàèíû ÷ðåçâû÷àéíîãî ïîëîæåíèÿ (ñòàòüÿ 64
Êîíñòèòóöèè Óêðàèíû) (Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðà-
èíû îò 20 ìàðòà 2002 ãîäà ¹ 5-ðï/2002 ïî äåëó î ëüãîòàõ, êîì-
ïåíñàöèÿõ è ãàðàíòèÿõ). 

Ó÷èòûâàÿ, ÷òî ñîãëàñíî Êîíñòèòóöèè Óêðàèíû çàùèòà Îò÷èç-
íû, íåçàâèñèìîñòè è òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû
ÿâëÿåòñÿ îáÿçàííîñòüþ ãðàæäàí Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè
65), Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê çàêëþ÷åíèþ, ÷òî
íà ëèöà, êîòîðûå ïî Çàêîíó Óêðàèíû “Î ñòàòóñå âåòåðàíîâ âîé-
íû, ãàðàíòèÿõ èõ ñîöèàëüíîé çàùèòû” îòíîñÿòñÿ ê âåòåðàíàì
âîéíû, äîëæíû ðàñïðîñòðàíÿòüñÿ ãàðàíòèè ãîñóäàðñòâåííîé
ñîöèàëüíîé çàùèòû â ñîîòâåòñòâèè ñ  ïîëîæåíèÿìè ÷àñòè ïÿ-
òîé ñòàòüè 17 Êîíñòèòóöèè Óêðàèíû. 

Ïðàâîâàÿ ïîçèöèÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû â âîïðî-
ñàõ îãðàíè÷åíèÿ ëüãîò, êîìïåíñàöèé è ãàðàíòèé    âîåííî-ñëóæà-
ùèõ è ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ ñîñòîèò â òîì,
÷òî êîìïëåêñ îðãàíèçàöèîííî-ïðàâîâûõ è ýêîíîìè÷åñêèõ ìåð,
íàïðàâëåííûõ íà îáåñïå÷åíèå èõ ñîöèàëüíîé çàùèòû è èõ ñå-
ìåé, îáóñëîâëåííûé íå ïîòåðåé òðóäîñïîñîáíîñòè, áåçðàáîòè-
öåé èëè îòñóòñòâèåì äîñòàòî÷íûõ ñïîñîáîâ äëÿ ñóùåñòâîâàíèÿ
(ñòàòüÿ 46 Êîíñòèòóöèè Óêðàèíû), à îñîáåííîñòüþ ïðîôåññèî-
íàëüíûõ îáÿçàííîñòåé, ñâÿçàííûõ ñ ðèñêîì äëÿ æèçíè è çäî-
ðîâüÿ, îïðåäåëåííûì îãðàíè÷åíèåì êîíñòèòóöèîííûõ ïðàâ è
ñâîáîä, â òîì ÷èñëå ïðàâà çàðàáàòûâàòü ìàòåðèàëüíûå áëàãà
äëÿ îáåñïå÷åíèÿ ñåáå è ñâîåé ñåìüå óðîâíÿ æèçíè, âûñøåãî
ïðîæèòî÷íîãî ìèíèìóìà. Îñóùåñòâëåíèå òàêèõ ìåðîïðèÿòèé íå
çàâèñèò îò ðàçìåðà èõ äîõîäîâ èëè íàëè÷èÿ ôèíàíñèðîâàíèÿ èç
áþäæåòà, à èìååò áåçóñëîâíûé õàðàêòåð (Ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû îò 6 èþëÿ 1999 ãîäà ¹ 8-ðï/99 ïî äåëó î
ïðàâàõ íà ëüãîòû; îò 20 ìàðòà 2002 ãîäà ¹ 5-ðï/2002 ïî äåëó î
ëüãîòàõ, êîìïåíñàöèÿõ è ãàðàíòèÿõ; îò 17 ìàðòà 2004 ãîäà ¹ 7-
ðï/2004 ïî äåëó î ñîöèàëüíîé çàùèòå âîåííîñëóæàùèõ è ðàáîò-
íèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ).

Âìåñòå ñ òåì ñîãëàñíî ÷àñòÿì òðåòüåé, ÷åòâåðòîé ñòàòüè 78
Çàêîíà ëüãîòû, ïðåäóñìîòðåííûå ÷àñòüþ ïåðâîé ýòîé ñòàòüè, ïðå-
äîñòàâëÿþòñÿ ëèøü â ñëó÷àå, åñëè äåíåæíûå äîõîäû âîåííîñëó-
æàùèõ, ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ ìåíüøå âåëè÷è-

Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó î ñîîò-
âåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæå-
íèé ñòàòüè 47, ÷àñòè ïåðâîé ñòàòüè 78, ñòàòüè 80 Çàêîíà Óêðà-
èíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2004 ãîä”.

Êðàòêîå èçëîæåíèå: 
Ïîâîäîì äëÿ ðàññìîòðåíèÿ äåëà ñòàëè êîíñòèòóöèîííûå

ïðåäñòàâëåíèÿ 54 íàðîäíûõ äåïóòàòîâ Óêðàèíû î ñîîòâåòñòâèè
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ñòàòåé
44, 47, 78, 80 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óê-
ðàèíû íà 2004 ãîä” è Âåðõîâíîãî Ñóäà Óêðàèíû î ñîîòâåòñòâèè
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòåé
âòîðîé, òðåòüåé, ÷åòâåðòîé ñòàòüè 78 Çàêîíà Óêðàèíû “Î Ãîñó-
äàðñòâåííîì áþäæåòå Óêðàèíû íà 2004 ãîä” (äàëåå - Çàêîí).

Ðåøàÿ âîïðîñ î êîíñòèòóöèîííîñòè óêàçàííûõ â êîíñòèòóöè-
îííûõ ïðåäñòàâëåíèÿõ ïîëîæåíèé Çàêîíà, Êîíñòèòóöèîííûé
Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî.

Ñóáúåêòàìè ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå âîç-
áóæäåíî õîäàòàéñòâî î ïðèçíàíèè íå ñîîòâåòñòâóþùèìè Êîíñ-
òèòóöèè Óêðàèíû (íåêîíñòèòóöèîííûìè) îòäåëüíûõ ïîëîæåíèé
Çàêîíà, êîòîðûìè óñòàíîâëåíû ðàçìåðû âûïëàòû åæåãîäíîé
ðàçîâîé ïîìîùè âåòåðàíàì âîéíû (ñòàòüÿ 44), ïîðÿäîê âçûñêà-
íèÿ Ãîñóäàðñòâåííûì êàçíà÷åéñòâîì Óêðàèíû áþäæåòíûõ
ñðåäñòâ (ñòàòüÿ 47), ïîðÿäîê ïðåäîñòàâëåíèÿ è ðàçìåðû ëüãîò,
êîìïåíñàöèé è ãàðàíòèé, íà êîòîðûå ñîãëàñíî çàêîíàì Óêðàè-
íû èìåþò ïðàâî îòäåëüíûå êàòåãîðèè ðàáîòíèêîâ áþäæåòíûõ
ó÷ðåæäåíèé (ñòàòüÿ 78), ïðèîñòàíîâëåíî íà 2004 ãîä äåéñòâèå
ïîëîæåíèé íåêîòîðûõ çàêîíîäàòåëüíûõ àêòîâ Óêðàèíû, à òàêæå
îïðåäåëåí ðàçìåð è ïîðÿäîê ðåàëèçàöèè íîðì îòäåëüíûõ çà-
êîíîâ Óêðàèíû (ñòàòüÿ 80). 

Â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî Ñó-
äà Óêðàèíû, ïîñêîëüêó äëÿ çíà÷èòåëüíîãî êîëè÷åñòâà ãðàæäàí
Óêðàèíû ëüãîòû, êîìïåíñàöèè è ãàðàíòèè, ïðàâî íà êîòîðûå
ïðåäóñìîòðåíî äåéñòâóþùèì çàêîíîäàòåëüñòâîì, ÿâëÿþòñÿ
äîïîëíåíèåì ê îñíîâíûì èñòî÷íèêàì ñóùåñòâîâàíèÿ, íåîáõî-
äèìîé ñîñòàâíîé ÷àñòüþ êîíñòèòóöèîííîãî ïðàâà íà îáåñïå÷å-
íèå äîñòàòî÷íîãî æèçíåííîãî óðîâíÿ (ñòàòüÿ 48 Êîíñòèòóöèè
Óêðàèíû), êîòîðûé, ïî êðàéíåé ìåðå, íå ìîæåò áûòü íèæå ïðî-
æèòî÷íîãî ìèíèìóìà, óñòàíîâëåííîãî çàêîíîì (÷àñòü òðåòüÿ
ñòàòüè 46 Êîíñòèòóöèè Óêðàèíû), òî ñóæåíèå ñîäåðæàíèÿ è
îáúåìà ýòîãî ïðàâà ïîñðåäñòâîì ïðèíÿòèÿ íîâûõ çàêîíîâ èëè
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ìîòðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû “Î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû”.

Ññûëêè:
Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 6 èþëÿ 1999 ãî-

äà ¹ 8-ðï/99 ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòè øåñòîé ñòàòüè 22 Çàêîíà Óêðàèíû “Î ìèëèöèè” è ÷àñòè
ñåäüìîé ñòàòüè 22 Çàêîíà Óêðàèíû “Î ïîæàðíîé áåçîïàñíîñòè”
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ Ìèíèñòåðñòâà âíóòðåííèõ
äåë Óêðàèíû è Ìèíèñòåðñòâà ôèíàíñîâ Óêðàèíû (äåëî î ïðàâàõ
íà ëüãîòû);

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 20 ìàðòà 2002
ãîäà ¹ 5-ðï/2002 ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàè-
íû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ñòàòåé 58, 60 Çàêîíà Óêðà-
èíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2001 ãîä” ïî
êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 55 íàðîäíûõ äåïóòàòîâ Óê-
ðàèíû è î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîí-
íîñòè) ïîëîæåíèé ïóíêòîâ 2, 3, 4, 5, 8, 9 ÷àñòè ïåðâîé ñòàòüè
58 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà
2001 ãîä” è ïîäïóíêòà 1 ïóíêòà 1 Çàêîíà Óêðàèíû “Î íåêîòîðûõ
ìåðàõ ïî ýêîíîìèè áþäæåòíûõ ñðåäñòâ” ïî êîíñòèòóöèîííîìó
ïðåäñòàâëåíèþ Âåðõîâíîãî Ñóäà Óêðàèíû (äåëî î ëüãîòàõ, êîì-
ïåíñàöèÿõ è ãàðàíòèÿõ); 

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 17 ìàðòà 2004
ãîäà ¹ 7-ðï/2004 ïî äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàè-
íû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ÷àñòåé òðåòüåé, ÷åòâåðòîé
ñòàòüè 59 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óêðà-
èíû íà 2003 ãîä” ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 45 íà-
ðîäíûõ äåïóòàòîâ Óêðàèíû (äåëî î ñîöèàëüíîé çàùèòå âîåí-
íîñëóæàùèõ è ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ).

Äîïîëíèòåëüíàÿ èíôîðìàöèÿ:
Ñóäüåé Èâàùåíêî Â. È. áûëî èçëîæåíî îñîáîå ìíåíèå.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 15
äåêàáðÿ 2004 ¹ 21-ðï / 2004 ïî äåëó î ñîîòâåò-
ñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèÿ ÷àñòè ïåðâîé  ñòàòüè 73 Êîäåêñà òîðãî-
âîãî ìîðåõîäñòâà Óêðàèíû ïî êîíñòèòóöèîííîìó
ïðåäñòàâëåíèþ 49 íàðîäíûõ äåïóòàòîâ Óêðàèíû

íû ïðîæèòî÷íîãî ìèíèìóìà, óñòàíîâëåííîãî äëÿ òðóäîñïîñîáíûõ
ëèö (÷àñòü òðåòüÿ), à ðàçìåð ïðåäîñòàâëåííûõ ëüãîò â äåíåæíîì
ýêâèâàëåíòå âìåñòå ñ äåíåæíûìè äîõîäàìè íå äîëæåí ïðåâû-
øàòü âåëè÷èíû ïðîæèòî÷íîãî ìèíèìóìà, óñòàíîâëåííîãî äëÿ òðó-
äîñïîñîáíûõ ëèö (÷àñòü ÷åòâåðòàÿ). Êàê îïðåäåëåíî â Ðåøåíèè
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 17 ìàðòà 2004 ãîäà ¹ 7-
ðï/2004 (äåëî î ñîöèàëüíîé çàùèòå âîåííîñëóæàùèõ è ðàáîòíè-
êîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ), ýòî îçíà÷àåò ôàêòè÷åñêóþ ïðè-
îñòàíîâêó äåéñòâèÿ ïðåäóñìîòðåííûõ çàêîíàìè Óêðàèíû ëüãîò
äëÿ âîåííîñëóæàùèõ è ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ,
÷òî ÿâëÿåòñÿ íàðóøåíèåì ãàðàíòèðîâàííîãî ãîñóäàðñòâîì ïðàâà
íà èõ ñîöèàëüíóþ çàùèòó è ÷ëåíîâ èõ ñåìåé.

Êîíñòèòóöèÿ Óêðàèíû çàêðåïëÿåò îáÿçàííîñòü ãîñóäàðñòâà
îáåñïå÷èâàòü ôèíàíñèðîâàíèå è íàäëåæàùèå óñëîâèÿ äëÿ
ôóíêöèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé (÷àñòü ïåðâàÿ
ñòàòüè 130) êàê ñîñòàâíóþ ÷àñòü êîíñòèòóöèîííûõ ãàðàíòèé èõ
íåçàâèñèìîñòè è íåïðèêîñíîâåííîñòè (÷àñòü ïåðâàÿ ñòàòüè
126). Â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî
Ñóäà Óêðàèíû óìåíüøåíèå ðàñõîäîâ Ãîñóäàðñòâåííîãî áþä-
æåòà Óêðàèíû íà ôèíàíñèðîâàíèå ñóäîâ è ñóäåé íå îáåñïå÷è-
âàåò ïîëíîãî è íàäëåæàùåãî îñóùåñòâëåíèÿ ïðàâîñóäèÿ, íîð-
ìàëüíîãî ôóíêöèîíèðîâàíèÿ ñóäåáíîé ñèñòåìû, ÷òî ìîæåò
ïðèâåñòè ê ñíèæåíèþ äîâåðèÿ ãðàæäàí ê ãîñóäàðñòâåííîé
âëàñòè, óãðîçå ðåàëèçàöèè ãàðàíòèðîâàííîãî Êîíñòèòóöèåé
Óêðàèíû ïðàâà ÷åëîâåêà è ãðàæäàíèíà íà ñóäåáíóþ çàùèòó
(Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 20 ìàðòà 2002
ãîäà ¹ 5-ðï/2002 ïî äåëó î ëüãîòàõ, êîìïåíñàöèÿõ è ãàðàíòè-
ÿõ).

Òî åñòü íîðìû î ìàòåðèàëüíîì è áûòîâîì îáåñïå÷åíèè ñó-
äåé, èõ ñîöèàëüíîé çàùèòå, óñòàíîâëåííûå ñòàòüÿìè 44, 45 Çà-
êîíà Óêðàèíû “Î ñòàòóñå ñóäåé”, íå ìîãóò áûòü  óïðàçäíåíû
èëè ñíèæåíû áåç ñîîòâåòñòâóþùåé êîìïåíñàöèè. Ïðåäîñòàâ-
ëåíèå ñóäüÿì ïðåäóñìîòðåííûõ ýòèì Çàêîíîì ëüãîò, êîìïåíñà-
öèé è ãàðàíòèé íå ìîæåò çàâèñåòü îò äåíåæíûõ äîõîäîâ ñóäåé
è îò áþäæåòíîãî ôèíàíñèðîâàíèÿ.

Êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó â ÷àñòè ïðîâåðêè íà
ñîîòâåòñòâèå Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòü) ïîëî-
æåíèé ñòàòüè 47, ÷àñòè ïåðâîé ñòàòüè 78, ñòàòüè 80 Çàêîíà
ïîäëåæèò ïðåêðàùåíèþ íà îñíîâàíèè ïóíêòà 2 ñòàòüè 45 Çàêî-
íà Óêðàèíû “Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû“ - íåñîîòâåò-
ñòâèå êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ òðåáîâàíèÿì, ïðåäóñ-
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ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè, íå äîïóñêàòü çëîóïîòðåá-
ëåíèÿ ìîíîïîëüíûì ïîëîæåíèåì íà ðûíêå, íåïðàâîìåðíîå îã-
ðàíè÷åíèå êîíêóðåíöèè è íåäîáðîñîâåñòíóþ êîíêóðåíöèþ.

Àíàëèç ÷àñòåé òðåòüåé, ÷åòâåðòîé ñòàòüè 73, ñòàòüè 76 Êî-
äåêñà ñâèäåòåëüñòâóåò, ÷òî îïðåäåëåííûå çàêîíîäàòåëåì îñ-
íîâû ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè íå òîëüêî íå îãðàíè-
÷èâàþòñÿ, à è çàùèùàþòñÿ ãîñóäàðñòâîì. ×òî æå êàñàåòñÿ óñ-
òàíîâëåíèÿ ñòàòóñà ìîðñêîãî ïîðòà êàê ãîñóäàðñòâåííîãî
òðàíñïîðòíîãî ïðåäïðèÿòèÿ, åñëè äàæå ñ÷èòàòü ýòîé ðàçíîâèä-
íîñòüþ ìîíîïîëèè, òî òàêîå ïîëíîìî÷èå çàêîíîäàòåëÿ çàêðåï-
ëÿåòñÿ ïðåäïèñàíèåì òîé æå ÷àñòè òðåòüåé ñòàòüè 42 Êîíñòè-
òóöèè Óêðàèíû: âèäû è ãðàíèöû ìîíîïîëèè îïðåäåëÿþòñÿ çà-
êîíîì. Òî åñòü ýòî ðåãóëèðóåòñÿ íå òîëüêî Çàêîíîì Óêðàèíû “Î
åñòåñòâåííûõ ìîíîïîëèÿõ”, íà êîòîðûé ññûëàåòñÿ ñóáúåêò ïðà-
âà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå, íî è äðóãèìè çàêîíàìè
Óêðàèíû.

Óñòàíîâëåíèå ñòàòóñà ìîðñêîãî ïîðòà êàê ãîñóäàðñòâåííîãî
òðàíñïîðòíîãî ïðåäïðèÿòèÿ ñîîòâåòñòâóåò òàêæå ïîëîæåíèÿì
ïóíêòîâ 7, 8 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû îá îï-
ðåäåëåíèè èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû ïðàâîâîãî ðåæèìà
ñîáñòâåííîñòè, ïðàâîâûõ îñíîâ è ãàðàíòèé ïðåäïðèíèìàòåëü-
ñòâà, ïðàâèë êîíêóðåíöèè è íîðì àíòèìîíîïîëüíîãî ðåãóëèðîâà-
íèÿ.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 24
äåêàáðÿ 2004 ãîäà ¹ 22-ðï/2004 ïî äåëó î ñîîò-
âåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñ-
òè) Çàêîíà Óêðàèíû “Îá îñîáåííîñòÿõ ïðèìåíåíèÿ
Çàêîíà Óêðàèíû “Î âûáîðàõ Ïðåçèäåíòà Óêðàèíû”
ïðè ïîâòîðíîì ãîëîñîâàíèè 26 äåêàáðÿ 2004 ãîäà”
ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 46 íàðîäíûõ
äåïóòàòîâ Óêðàèíû (äåëî îá îñîáåííîñòÿõ ïðè-
ìåíåíèÿ Çàêîíà Óêðàèíû “Î âûáîðàõ Ïðåçèäåí-
òà Óêðàèíû”)

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”)

Âûâîäû:
Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íå-

êîíñòèòóöèîííûìè) ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 6 Çàêîíà

(äåëî î ìîðñêîì ïîðòå êàê ãîñóäàðñòâåííîì
ïðåäïðèÿòèè) 

(Îïóáëèêîâàíî: “Îôèöèàëüíûé âåñòíèê Óêðàèíû”)

Âûâîäû:
Ïðèçíàòü ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (êîíñòè-

òóöèîííûì) ïîëîæåíèå ÷àñòè ïåðâîé ñòàòüè 73 Êîäåêñà òîðãî-
âîãî ìîðåõîäñòâà Óêðàèíû îá îïðåäåëåíèè ìîðñêîãî ïîðòà ãî-
ñóäàðñòâåííûì ïðåäïðèÿòèåì.

Êðàòêîå èçëîæåíèå:
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå - íàðîä-

íûå äåïóòàòû Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä Óê-
ðàèíû ñ õîäàòàéñòâîì ïðèçíàòü ïîëîæåíèå ÷àñòè ïåðâîé
ñòàòüè 73 Êîäåêñà îá îïðåäåëåíèè ìîðñêîãî ïîðòà òîëüêî ãî-
ñóäàðñòâåííûì ïðåäïðèÿòèåì íåñîîòâåòñòâóþùèì ïðåäïèñà-
íèÿì ÷àñòåé ïåðâîé, òðåòüåé ñòàòüè 42 Êîíñòèòóöèè Óêðàèíû.

Èññëåäîâàâ ïîäíÿòûé â êîíñòèòóöèîííîì ïðåäñòàâëåíèè
âîïðîñ, Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìå÷àåò ñëåäóþùåå.

Îïðåäåëÿÿ ìîðñêîé ïîðò ãîñóäàðñòâåííûì ïðåäïðèÿòèåì,
Êîäåêñ âìåñòå ñ òåì (÷àñòè òðåòüÿ, ÷åòâåðòàÿ ñòàòüè 73) íå
èñêëþ÷àåò âîçìîæíîñòè õîçÿéñòâåííîé äåÿòåëüíîñòè íà åãî
òåððèòîðèè ïðåäïðèÿòèé è îðãàíèçàöèé ëþáûõ ôîðì
ñîáñòâåííîñòè ñ öåëüþ îáñëóæèâàíèÿ ñóäîâ, ïàññàæèðîâ è ãðó-
çîâ â ïîðÿäêå, óñòàíîâëåííîì Êàáèíåòîì Ìèíèñòðîâ Óêðàèíû,
è çàïðåùàåò ïîðòó âìåøèâàòüñÿ â òàêóþ äåÿòåëüíîñòü è ïðåïÿ-
òñòâîâàòü åé, çà èñêëþ÷åíèåì ñëó÷àåâ, ïðåäóñìîòðåííûõ çàêî-
íîäàòåëüñòâîì Óêðàèíû, óñòàíîâëåííûìè äîêóìåíòàìè ýòèõ
ïðåäïðèÿòèé è îðãàíèçàöèé. Ýòè ïîëîæåíèÿ îçíà÷àþò, ÷òî
êîíñòèòóöèîííîå ïðàâî êàæäîãî íà ïðåäïðèíèìàòåëüñêóþ äåÿ-
òåëüíîñòü íà òåððèòîðèè ãîñóäàðñòâåííîãî òðàíñïîðòíîãî
ïðåäïðèÿòèÿ, êîòîðûì ÿâëÿåòñÿ ìîðñêîé ïîðò, ãîñóäàðñòâîì
íå çàïðåùàåòñÿ.

Ñëåäîâàòåëüíî, îïðåäåëåíèå ìîðñêîãî ïîðòà ãîñóäàðñòâåí-
íûì ïðåäïðèÿòèåì íå ïðîòèâîðå÷èò ÷àñòè  ïåðâîé ñòàòüè 42
Êîíñòèòóöèè Óêðàèíû.

Âûâîä òàêîãî æå ñîäåðæàíèÿ ìîæíî ñäåëàòü è îòíîñèòåëü-
íî ñîîòâåòñòâèÿ îñïàðèâàåìîãî ïîëîæåíèÿ Êîäåêñà ÷àñòè
òðåòüåé ñòàòüè 42 Êîíñòèòóöèè Óêðàèíû. Â íåé ðå÷ü èäåò îá
îáÿçàííîñòè ãîñóäàðñòâà îáåñïå÷èâàòü çàùèòó êîíêóðåíöèè â
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îá îðãàíèçàöèè è ïîðÿäêå ïðîâåäåíèÿ âûáîðîâ Ïðåçèäåíòà Óê-
ðàèíû ïðè ïîâòîðíîì ãîëîñîâàíèè 26 äåêàáðÿ 2004 ãîäà.

Òàêèì îáðàçîì, Âåðõîâíàÿ Ðàäà Óêðàèíû, ïðèíÿâ Çàêîí,
äåéñòâîâàëà â ïðåäóñìîòðåííûõ Êîíñòèòóöèåé Óêðàèíû ïðåäå-
ëàõ è íå íàðóøèëà ïðèíöèï ðàçäåëåíèÿ ãîñóäàðñòâåííîé âëàñ-
òè. 

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ïðîâåðèâ íà ñîîòâåòñòâèå
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèå Çàêîíà,
âûÿâèë ïðèçíàêè íåêîíñòèòóöèîííîñòè ÷àñòè ïåðâîé ñòàòüè 6,
ñîãëàñíî êîòîðîé ãîëîñîâàíèå çà ïðåäåëàìè ïîìåùåíèÿ äëÿ ãî-
ëîñîâàíèÿ ìîæåò îñóùåñòâëÿòüñÿ ëèøü èçáèðàòåëÿìè, ÿâëÿþ-
ùèìèñÿ èíâàëèäàìè ïåðâîé ãðóïïû è íå ñïîñîáíûìè ïåðåäâè-
ãàòüñÿ ñàìîñòîÿòåëüíî. Ñîáñòâåííîðó÷íî íàïèñàííîå òàêèì èç-
áèðàòåëåì çàÿâëåíèå ñ ïðîñüáîé îáåñïå÷èòü åìó ãîëîñîâàíèå
çà ïðåäåëàìè ïîìåùåíèÿ äëÿ ãîëîñîâàíèÿ äîëæíî áûòü ïîäàíî
â ó÷àñòêîâóþ èçáèðàòåëüíóþ êîìèññèþ âìåñòå ñ çàâåðåííîé â
óñòàíîâëåííîì çàêîíîì ïîðÿäêå êîïèåé åãî ïåíñèîííîãî óäîñ-
òîâåðåíèÿ èëè âûäàííîé åìó ñïðàâêè ìåäèêî-ñîöèàëüíîé ýêñïå-
ðòíîé êîìèññèè íå ïîçäíåå 12 ÷àñîâ äíÿ, ïðåäøåñòâóþùåãî
äíþ ãîëîñîâàíèÿ.

Ïðåäóñìîòðåííàÿ âîçìîæíîñòü ãîëîñîâàíèÿ çà ïðåäåëàìè
ïîìåùåíèÿ äëÿ ãîëîñîâàíèÿ ïðåñëåäóåò öåëü îáåñïå÷èòü ðåà-
ëèçàöèþ êîíñòèòóöèîííîãî ïðàâà - ïðàâà èçáèðàòü â îðãàíû ãî-
ñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ òåìè
ãðàæäàíàìè, êîòîðûå íå ñïîñîáíû ïðèáûòü â äåíü ãîëîñîâàíèÿ
íà èçáèðàòåëüíûé ó÷àñòîê. Ê òàêèì ãðàæäàíàì îòíîñÿòñÿ íå
òîëüêî èçáèðàòåëè, ÿâëÿþùèåñÿ èíâàëèäàìè ïåðâîé ãðóïïû, íî
è èíâàëèäû äðóãèõ ãðóïï, à òàêæå ãðàæäàíå, êîòîðûå ïî ñîñòî-
ÿíèþ çäîðîâüÿ, âîçðàñòó è ïî èíûì ïðè÷èíàì íå èìåþò âîç-
ìîæíîñòè ïåðåäâèãàòüñÿ. 

Îäíàêî ÷àñòüþ ïåðâîé ñòàòüè 6 Çàêîíà âîçìîæíîñòü ãîëî-
ñîâàòü â òàêîì ïîðÿäêå ïðåäîñòàâëÿåòñÿ òîëüêî èíâàëèäàì
ïåðâîé ãðóïïû. Çà ïðåäåëàìè Çàêîíà îñòàëèñü äðóãèå èçáèðà-
òåëè, êîòîðûå ïî ñîñòîÿíèþ çäîðîâüÿ è äðóãèì îáñòîÿòåëü-
ñòâàì íå ìîãóò ïðèáûòü â ïîìåùåíèå äëÿ ãîëîñîâàíèÿ îáû÷-
íîãî èçáèðàòåëüíîãî ó÷àñòêà, ãäå îíè âêëþ÷åíû â ñïèñîê èç-
áèðàòåëåé, à òàêæå èçáèðàòåëè, âêëþ÷åííûå â ñïèñîê èçáèðà-
òåëåé íà ñïåöèàëüíîì èçáèðàòåëüíîì ó÷àñòêå, îáðàçîâàííîì
â ñòàöèîíàðíîì ëå÷åáíîì ó÷ðåæäåíèè, è êîòîðûå èç-çà ïîñ-
òåëüíîãî ðåæèìà íå ìîãóò ïðèáûòü â ïîìåùåíèå äëÿ ãîëîñî-
âàíèÿ. Òåì ñàìûì äåëàåòñÿ íåâîçìîæíûì ãîëîñîâàíèå çà ïðå-

Óêðàèíû “Îá îñîáåííîñòÿõ ïðèìåíåíèÿ Çàêîíà Óêðàèíû “Î âû-
áîðàõ Ïðåçèäåíòà Óêðàèíû” ïðè ïîâòîðíîì ãîëîñîâàíèè 26 äå-
êàáðÿ 2004 ãîäà”, äåëàþùèå íåâîçìîæíûì ãîëîñîâàíèå çà
ïðåäåëàìè ïîìåùåíèÿ äëÿ ãîëîñîâàíèÿ äëÿ âñåõ äðóãèõ, êðî-
ìå èíâàëèäîâ ïåðâîé ãðóïïû, èçáèðàòåëåé, íå ñïîñîáíûõ ïå-
ðåäâèãàòüñÿ ñàìîñòîÿòåëüíî.

Ïîëîæåíèÿ Çàêîíà Óêðàèíû “Îá îñîáåííîñòÿõ ïðèìåíåíèÿ
Çàêîíà Óêðàèíû “Î âûáîðàõ Ïðåçèäåíòà Óêðàèíû” ïðè ïîâòîð-
íîì ãîëîñîâàíèè 26 äåêàáðÿ 2004 ãîäà”, ïðèçíàííûå íåêîíñòè-
òóöèîííûìè, óòðà÷èâàåò ñèëó ñî äíÿ ïðèíÿòèÿ Êîíñòèòóöèîííûì
Ñóäîì Óêðàèíû Ðåøåíèÿ.

Êðàòêîå èçëîæåíèå:
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå - 46 íà-

ðîäíûõ äåïóòàòîâ Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä
Óêðàèíû ñ õîäàòàéñòâîì ðàññìîòðåòü âîïðîñ î ñîîòâåòñòâèè
Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) Çàêîíà Óêðàèíû “Îá
îñîáåííîñòÿõ ïðèìåíåíèÿ Çàêîíà Óêðàèíû “Î âûáîðàõ Ïðåçè-
äåíòà Óêðàèíû” ïðè ïîâòîðíîì ãîëîñîâàíèè 26 äåêàáðÿ 2004
ãîäà” îò 8 äåêàáðÿ 2004 ãîäà ¹ 2221-²V (äàëåå - Çàêîí).

Ðåøàÿ âîïðîñ îòíîñèòåëüíî êîíñòèòóöèîííîñòè Çàêîíà,
Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç ñëåäóþùåãî. Åäèí-
ñòâåííûì îðãàíîì çàêîíîäàòåëüíîé âëàñòè â Óêðàèíå ÿâëÿåòñÿ
ïàðëàìåíò – Âåðõîâíàÿ Ðàäà Óêðàèíû (ñòàòüÿ 75 Êîíñòèòóöèè
Óêðàèíû). Ê ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèòñÿ
ïðèíÿòèå çàêîíîâ (ïóíêò 3 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè
Óêðàèíû). Ñîãëàñíî ïóíêòà 20 ÷àñòè ïåðâîé ñòàòüè 92 Êîíñòè-
òóöèè Óêðàèíû îðãàíèçàöèÿ è ïîðÿäîê ïðîâåäåíèÿ âûáîðîâ îï-
ðåäåëÿþòñÿ èñêëþ÷èòåëüíî çàêîíàìè Óêðàèíû.

Âåðõîâíàÿ Ðàäà Óêðàèíû 18 ìàðòà 2004 ãîäà ïðèíÿëà Çàêîí
Óêðàèíû “Î âûáîðàõ Ïðåçèäåíòà Óêðàèíû” â íîâîé ðåäàêöèè, à
8 äåêàáðÿ 2004 ãîäà ñ öåëüþ îáåñïå÷åíèÿ ðåàëèçàöèè ãðàæäà-
íàìè Óêðàèíû èõ êîíñòèòóöèîííûõ èçáèðàòåëüíûõ ïðàâ, ñîáëþ-
äåíèÿ îñíîâ îáùèõ, ðàâíûõ, ñâîáîäíûõ è ñïðàâåäëèâûõ âûáî-
ðîâ, çàêîííîñòè, ïðîçðà÷íîñòè è îòêðûòîñòè èçáèðàòåëüíîãî
ïðîöåññà êàê îñíîâíûõ ïðèíöèïîâ èçáèðàòåëüíîãî ïðàâà, óñòà-
íîâëåííîãî Êîíñòèòóöèåé Óêðàèíû è ìåæäóíàðîäíûìè äîãîâî-
ðàìè, ñîãëàñèå íà îáÿçàòåëüíîñòü êîòîðûõ ïðåäîñòàâëåíî Âåð-
õîâíîé Ðàäîé Óêðàèíû, ïðèíÿëà Çàêîí, óòî÷íÿþùèé îòäåëüíûå
ïîëîæåíèÿ Çàêîíà Óêðàèíû “Î âûáîðàõ Ïðåçèäåíòà Óêðàèíû”
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Îáçîð 
ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Áåëàðóñü 
çà 4-é êâàðòàë 2004 ãîäà

Çàêëþ÷åíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè 

Áåëàðóñü

25 îêòÿáðÿ 2004 ã., ã. Ìèíñê ¹ Ç-178/2004

Î ñîîòâåòñòâèè Êîíñòèòóöèè è çàêîíîäàòåëü-
íûì àêòàì Ðåñïóáëèêè Áåëàðóñü, ìåæäóíàðîäíî-
ïðàâîâûì àêòàì, ðàòèôèöèðîâàííûì Ðåñïóáëèêîé
Áåëàðóñü, ïîñòàíîâëåíèé Ãîñóäàðñòâåííîãî íàëî-
ãîâîãî êîìèòåòà Ðåñïóáëèêè Áåëàðóñü îò 8 ìàÿ
2001 ã. ¹ 62 «Î ïîðÿäêå óïëàòû íàëîãà íà äîõîäû
èíîñòðàííûõ þðèäè÷åñêèõ ëèö, ïîëó÷àþùèõ äîõî-
äû îò îïåðàöèé ñ öåííûìè áóìàãàìè èç èñòî÷íè-
êîâ â Ðåñïóáëèêå Áåëàðóñü» è îò 25 ìàÿ 2001 ã. ¹
72 «Îá óòâåðæäåíèè Èíñòðóêöèè î íàëîãîîáëîæå-
íèè «äðóãèõ äîõîäîâ» èíîñòðàííûõ þðèäè÷åñêèõ
ëèö, íå îñóùåñòâëÿþùèõ äåÿòåëüíîñòü â Ðåñïóá-
ëèêå Áåëàðóñü ÷åðåç ïîñòîÿííîå ïðåäñòàâèòåëü-
ñòâî»

25 îêòÿáðÿ 2004 ã. Êîíñòèòóöèîííûé Ñóä
ïðèíÿë Çàêëþ÷åíèå «Î ñîîòâåòñòâèè Êîíñòèòó-
öèè è çàêîíîäàòåëüíûì àêòàì Ðåñïóáëèêè Áå-
ëàðóñü, ìåæäóíàðîäíî-ïðàâîâûì àêòàì, ðàòè-
ôèöèðîâàííûì Ðåñïóáëèêîé Áåëàðóñü, ïîñòà-
íîâëåíèé Ãîñóäàðñòâåííîãî íàëîãîâîãî êîìèòå-

äåëàìè ïîìåùåíèÿ äëÿ ãîëîñîâàíèÿ äðóãèõ èçáèðàòåëåé, êî-
òîðûå ïî òåì æå îñíîâàíèÿì, ÷òî è èíâàëèäû ïåðâîé ãðóïïû,
íå ìîãóò ñàìîñòîÿòåëüíî ïðèáûòü íà èçáèðàòåëüíûé ó÷àñòîê.
Òî åñòü ðàçëè÷íûå ãðóïïû îäíîé êàòåãîðèè èçáèðàòåëåé ïîñ-
òàâëåíû â íåðàâíûå óñëîâèÿ îòíîñèòåëüíî îñóùåñòâëåíèÿ èç-
áèðàòåëüíîãî ïðàâà. Âûäåëåíèå èç âñåé êàòåãîðèè ãðàæäàí,
íå ñïîñîáíûõ ïåðåäâèãàòüñÿ ñàìîñòîÿòåëüíî, òîëüêî èíâàëè-
äîâ ïåðâîé ãðóïïû è ïðåäîñòàâëåíèå èì ïðåèìóùåñòâà îòíî-
ñèòåëüíî ãîëîñîâàíèÿ çà ïðåäåëàìè èçáèðàòåëüíîãî ó÷àñòêà,
ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, íàðóøàåò ïðèí-
öèï ðàâåíñòâà ãðàæäàí ïåðåä çàêîíîì, îïðåäåëåííûé ÷àñòüþ
ïåðâîé ñòàòüè 24 Êîíñòèòóöèè Óêðàèíû.

Ñîãëàñíî ÷àñòè âòîðîé ñòàòüè 3 Êîíñòèòóöèè Óêðàèíû ãëàâ-
íîé îáÿçàííîñòüþ ãîñóäàðñòâà ÿâëÿåòñÿ óòâåðæäåíèå è îáåñ-
ïå÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà. Îáåñïå÷åíèå ïðàâ è ñâîáîä,
ïîìèìî âñåãî ïðî÷åãî, òðåáóåò çàêîíîäàòåëüíîãî çàêðåïëåíèÿ
ìåõàíèçìîâ (ïðîöåäóð), ñîçäàþùèõ ðåàëüíûå âîçìîæíîñòè
äëÿ îñóùåñòâëåíèÿ êàæäûì ãðàæäàíèíîì ïðàâ è ñâîáîä.

×àñòüþ ïåðâîé ñòàòüè 6 Çàêîíà òàêæå îïðåäåëåí ïîðÿäîê,
ñîãëàñíî êîòîðîìó ôàêò íåñïîñîáíîñòè ïåðåäâèãàòüñÿ ñàìîñ-
òîÿòåëüíî èçáèðàòåëü äîëæåí ïîäòâåðäèòü èñêëþ÷èòåëüíî çà-
âåðåííîé â óñòàíîâëåííîì çàêîíîì ïîðÿäêå, òî åñòü íîòàðèó-
ñîì èëè äîëæíîñòíûì ëèöîì èñïîëíèòåëüíîãî îðãàíà ìåñòíî-
ãî ñîâåòà íàñåëåííîãî ïóíêòà, ãäå íåò íîòàðèóñà, êîïèåé åãî
ïåíñèîííîãî óäîñòîâåðåíèÿ èëè âûäàííîé åìó ñïðàâêè ìåäè-
êî-ñàíèòàðíîé ýêñïåðòíîé êîìèññèè. Óêàçàííûå êîïèè ìîãóò
áûòü çàâåðåíû òàêæå îðãàíîì, êîòîðûé âûäàë óäîñòîâåðåíèå
èëè ñïðàâêó. Óêàçàííûå äîêóìåíòû âìåñòå ñ çàÿâëåíèåì äîëæ-
íû áûòü ïðåäñòàâëåíû â ó÷àñòêîâóþ èçáèðàòåëüíóþ êîìèññèþ
íå ïîçäíåå 12 ÷àñîâ äíÿ, ïðåäøåñòâóþùåãî äíþ ãîëîñîâàíèÿ.
Òàêèå òðåáîâàíèÿ, ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû,
íå îêàçûâàþò ñîäåéñòâèå ðåàëèçàöèè èçáèðàòåëüíîãî ïðàâà
ãðàæäàí, à, íàîáîðîò, óñëîæíÿþò åãî îñóùåñòâëåíèå.

Äîïîëíèòåëüíàÿ èíôîðìàöèÿ:
Ñóäüÿìè Ñêîìîðîõîé Â.Å. è Øàïîâàëîì Â.Ì. áûëè èçëîæå-

íû îñîáûå ìíåíèÿ.
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äåíòàìè îäíîãî èëè îáîèõ Äîãîâàðèâàþùèõñÿ Ãîñóäàðñòâ, ñ
êîòîðûìè Ðåñïóáëèêà Áåëàðóñü çàêëþ÷èëà ñîãëàøåíèÿ. Ïîðÿ-
äîê ïîäòâåðæäåíèÿ ñòàòóñà ðåçèäåíòà  óñòàíàâëèâàåòñÿ íàöè-
îíàëüíûì íàëîãîâûì çàêîíîäàòåëüñòâîì. Äîâîäû Ïàëàòû
ïðåäñòàâèòåëåé î òîì, ÷òî ýòî çàêîíîäàòåëüñòâî íå ñîîòâåò-
ñòâóåò ðàòèôèöèðîâàííûì Ðåñïóáëèêîé Áåëàðóñü ñîãëàøåíè-
ÿì îá èçáåæàíèè äâîéíîãî íàëîãîîáëîæåíèÿ êàê ïðåäóñìàòðè-
âàþùåå ñëîæíóþ ïðîöåäóðó îñâîáîæäåíèÿ îò äâîéíîãî íàëî-
ãîîáëîæåíèÿ, ÿâëÿþòñÿ íåîáîñíîâàííûìè è íå èìåþò ïðàâîâî-
ãî õàðàêòåðà.

Â òî æå âðåìÿ  Êîíñòèòóöèîííûì Ñóäîì îòìå÷åíà
ïðîòèâîðå÷èâîñòü  ïðàâîâîãî ðåãóëèðîâàíèÿ íàëîãî-
âûõ îòíîøåíèé, ÷òî âûçûâàåò íåîäíîçíà÷íîå ïîíèìà-
íèå è ïðèìåíåíèå íîðìàòèâíûõ ïðàâîâûõ àêòîâ íà
ïðàêòèêå. Â ñâÿçè ñ ýòèì Ïðàâèòåëüñòâó  è äðóãèì ãî-
ñóäàðñòâåííûì îðãàíàì ïðåäëîæåíî ïðèíÿòü ìåðû ïî
îáåñïå÷åíèþ åäèíîîáðàçíîãî ïðàâîâîãî ðåãóëèðîâà-
íèÿ, ñâîåâðåìåííîãî èñêëþ÷åíèÿ þðèäè÷åñêèõ êîëëè-
çèé, à òàêæå  îáåñïå÷åíèþ  ñïðàâåäëèâîãî ðàçðåøåíèÿ
êîíôëèêòíûõ ñèòóàöèé â îáëàñòè íàëîãîîáëîæåíèÿ,
èìåÿ â âèäó, ÷òî â îïðåäåëåííîé ìåðå îñíîâàíèÿ äëÿ
âîçíèêíîâåíèÿ ñïîðîâ îáóñëîâëåíû íåñîâåðøåíñòâîì
àêòîâ çàêîíîäàòåëüñòâà, èõ ïðîòèâîðå÷èâîñòüþ, íåï-
ðèíÿòèåì äîëæíûõ ìåð ïî óñòðàíåíèþ èõ íåäîñòàòêîâ.

Ðåøåíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Áåëàðóñü

8 íîÿáðÿ 2004 ã., ã. Ìèíñê ¹ Ð-179/2004

Î êîíñòèòóöèîííîñòè ðåøåíèÿ Ìèíñêîãî îáëà-
ñòíîãî Ñîâåòà äåïóòàòîâ îò 21 ÿíâàðÿ 2004 ã.
¹ 34 «Î áþäæåòå îáëàñòè íà 2004 ãîä», ðåøåíèÿ
Ìèíñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 30 ÿíâà-
ðÿ 2004 ã. ¹ 46 «Îá óâåëè÷åíèè ñòàâîê çåìåëüíî-

òà îò 8 ìàÿ 2001 ã. ¹ 62 «Î ïîðÿäêå óïëàòû íà-
ëîãà íà äîõîäû èíîñòðàííûõ þðèäè÷åñêèõ ëèö,
ïîëó÷àþùèõ äîõîäû îò îïåðàöèé ñ öåííûìè
áóìàãàìè èç èñòî÷íèêîâ â Ðåñïóáëèêå Áåëà-
ðóñü» è îò 25 ìàÿ 2001 ã. ¹ 72 «Îá óòâåðæäå-
íèè Èíñòðóêöèè î íàëîãîîáëîæåíèè «äðóãèõ äî-
õîäîâ» èíîñòðàííûõ þðèäè÷åñêèõ ëèö, íå îñó-
ùåñòâëÿþùèõ äåÿòåëüíîñòü â Ðåñïóáëèêå Áå-
ëàðóñü ÷åðåç ïîñòîÿííîå ïðåäñòàâèòåëüñòâî».
Ñ ïðåäëîæåíèåì î äà÷å çàêëþ÷åíèÿ â Êîíñòèòó-
öèîííûé Ñóä îáðàòèëàñü Ïàëàòà ïðåäñòàâèòå-
ëåé Íàöèîíàëüíîãî ñîáðàíèÿ Ðåñïóáëèêè Áåëà-
ðóñü.

Âîïðîñ êàñàëñÿ èíîñòðàííûõ þðèäè÷åñêèõ ëèö, íå èìåþ-
ùèõ ïîñòîÿííîãî ïðåäñòàâèòåëüñòâà â Ðåñïóáëèêå Áåëàðóñü è
óïëà÷èâàþùèõ íàëîã íà äîõîäû îò îïåðàöèé ñ öåííûìè áóìà-
ãàìè ïî ñòàâêå 40 ïðîöåíòîâ íà îñíîâàíèè âûøåíàçâàííûõ
ïîñòàíîâëåíèé Ãîñóäàðñòâåííîãî íàëîãîâîãî êîìèòåòà (â íàñ-
òîÿùåå âðåìÿ – Ìèíèñòåðñòâî ïî íàëîãàì è ñáîðàì).

Ïî ìíåíèþ Ïàëàòû ïðåäñòàâèòåëåé, íàëîãîîáëîæåíèå äîõî-
äîâ ýòèõ þðèäè÷åñêèõ ëèö îò îïåðàöèé ñ öåííûìè áóìàãàìè
äîëæíî îñóùåñòâëÿòüñÿ â ñîîòâåòñòâèè ñ Çàêîíîì Ðåñïóáëèêè
Áåëàðóñü «Î íàëîãàõ íà äîõîäû è ïðèáûëü» ïî ñòàâêàì 10 èëè
15 ïðîöåíòîâ. Åñëè Ðåñïóáëèêà Áåëàðóñü çàêëþ÷èëà ìåæäóíà-
ðîäíûå ñîãëàøåíèÿ îá èçáåæàíèè äâîéíîãî íàëîãîîáëîæåíèÿ,
òî ïðèìåíÿþòñÿ ïîëîæåíèÿ  ìåæäóíàðîäíûõ äîãîâîðîâ.

Èññëåäîâàâ çàêîíîäàòåëüñòâî è ñîáðàííûå ïî äåëó ìàòåðè-
àëû, Êîíñòèòóöèîííûé Ñóä ïðèçíàë çàêîííîñòü ïðèìåíåíèÿ 40-
ïðîöåíòíîé ñòàâêè íàëîãà íà äîõîäû îò îïåðàöèé ñ öåííûìè
áóìàãàìè â îòíîøåíèè èíîñòðàííûõ þðèäè÷åñêèõ ëèö, íå îñó-
ùåñòâëÿþùèõ äåÿòåëüíîñòè â Ðåñïóáëèêå Áåëàðóñü ÷åðåç ïîñ-
òîÿííîå  ïðåäñòàâèòåëüñòâî è ïîäëåæàùèõ íàëîãîîáëîæåíèþ
íà îñíîâàíèè âíóòðåííåãî íàëîãîâîãî çàêîíîäàòåëüñòâà. 

Íà ìîìåíò ðàññìîòðåíèÿ äåëà â Ðåñïóáëèêå Áåëàðóñü
äåéñòâîâàëî îêîëî 50 ìåæäóíàðîäíûõ ñîãëàøåíèé îá èçáåæà-
íèè äâîéíîãî íàëîãîîáëîæåíèÿ. Â íèõ óêàçàííàÿ ñòàâêà íå ïðå-
âûøàåò 10 ïðîöåíòîâ. Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî ïî-
ëîæåíèÿ ñîãëàøåíèé ïðèìåíèìû ê ëèöàì, ÿâëÿþùèìñÿ ðåçè-
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ñòàòüÿìè 9, 10 è 11 êàê çåìëè  íàñåëåííûõ ïóíêòîâ, çåìëè ïðî-
ìûøëåííîñòè, òðàíñïîðòà, ñâÿçè, îáîðîíû è èíîãî íàçíà÷åíèÿ,
ðàñïîëîæåííûå çà ïðåäåëàìè íàñåëåííûõ ïóíêòîâ, ÷òî èìåëî
ìåñòî íà ïðàêòèêå. Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûé Ñóä ïðåä-
ëîæèë Ìèíèñòåðñòâó ïî íàëîãàì è ñáîðàì äî ïðèíÿòèÿ çàêîíî-
äàòåëåì èíîãî ðåøåíèÿ ïðè âçèìàíèè íàëîãà ñ ñàäîâîä÷åñêèõ
òîâàðèùåñòâ èñõîäèòü èç òðåáîâàíèé ñòàòüè 11 Çàêîíà «Î ïëà-
òåæàõ çà çåìëþ» êàê îñíîâàííûõ íà ïîëîæåíèÿõ Êîäåêñà Ðåñ-
ïóáëèêè Áåëàðóñü î çåìëå.

Ðåøåíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Áåëàðóñü

8 äåêàáðÿ 2004 ã., ã. Ìèíñê ¹ Ð-180/2004

Î êîíñòèòóöèîííîñòè ðåøåíèÿ Ïîñòàâñêîãî
ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 29 äåêàáðÿ 2003 ã.
¹ 40 «Î áþäæåòå ðàéîíà íà 2004 ãîä» â ÷àñòè ââå-
äåíèÿ ìåñòíîãî ñáîðà ñ ôèçè÷åñêèõ ëèö çà ïîëü-
çîâàíèå îáúåêòàìè  èíôðàñòðóêòóðû è ðåøåíèÿ
Ïóõîâè÷ñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 18
ôåâðàëÿ 2004 ã. ¹ 43 «Î áþäæåòå ðàéîíà íà 2004
ãîä» â ÷àñòè ââåäåíèÿ öåëåâîãî ñáîðà ñ ôèçè÷åñ-
êèõ ëèö íà ñîäåðæàíèå è ðàçâèòèå èíôðàñòðóêòó-
ðû ðàéîíà

8 äåêàáðÿ 2004 ã. Êîíñòèòóöèîííûé Ñóä ðàññìîòðåë êîíñòè-
òóöèîííîñòü íîðìàòèâíûõ ïðàâîâûõ àêòîâ Ïîñòàâñêîãî è Ïóõî-
âè÷ñêîãî ðàéîííûõ Ñîâåòîâ äåïóòàòîâ, êîòîðûìè ââåäåíû
ìåñòíûå è öåëåâûå ñáîðû ñ ôèçè÷åñêèõ ëèö, îðãàíèçàöèé è
èíäèâèäóàëüíûõ ïðåäïðèíèìàòåëåé.

Ðåøåíèåì Ïîñòàâñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 29
äåêàáðÿ 2003 ã. ¹ 40 «Î áþäæåòå ðàéîíà íà 2004 ãîä» íà òåð-
ðèòîðèè ðàéîíà ââåäåí ðÿä ìåñòíûõ ñáîðîâ, â òîì ÷èñëå è
ñáîð ñ ôèçè÷åñêèõ ëèö çà ïîëüçîâàíèå îáúåêòàìè èíôðàñòðóê-
òóðû. Ïëàòåëüùèêàìè ñáîðà îïðåäåëåíû ôèçè÷åñêèå ëèöà,
ïðîæèâàþùèå íà òåððèòîðèè Ïîñòàâñêîãî ðàéîíà è èìåþùèå

ãî íàëîãà è óñòàíîâëåíèè ïîíèæàþùèõ êîýôôèöè-
åíòîâ íà 2004 ãîä» â ÷àñòè îáëîæåíèÿ çåìåëüíûì
íàëîãîì ñàäîâîä÷åñêèõ òîâàðèùåñòâ

Êîíñòèòóöèîííûì Ñóäîì ïðèíÿòî ðåøåíèå íà îñíîâàíèè
îáðàùåíèé ãðàæäàí î ïðîâåðêå íà ïðåäìåò êîíñòèòóöèîííîñ-
òè ïóíêòà 21 ðåøåíèÿ Ìèíñêîãî îáëàñòíîãî Ñîâåòà äåïóòàòîâ
îò 21 ÿíâàðÿ 2004 ã. ¹ 34, ðåøåíèÿ Ìèíñêîãî ðàéîííîãî Ñîâå-
òà äåïóòàòîâ îò 30 ÿíâàðÿ 2004 ã. ¹ 46, à òàêæå ïðàêòèêè îò-
íåñåíèÿ Ìèíèñòåðñòâîì ïî íàëîãàì è ñáîðàì çåìåëü ñàäîâîä-
÷åñêèõ òîâàðèùåñòâ äëÿ öåëåé îáëîæåíèÿ çåìåëüíûì íàëîãîì
ê êàòåãîðèè çåìåëü ïðîìûøëåííîñòè, òðàíñïîðòà, ñâÿçè, ýíåð-
ãåòèêè, îáîðîíû è èíîãî íàçíà÷åíèÿ.

Íà îñíîâå àíàëèçà íîðì Êîíñòèòóöèè è äðóãèõ íîðìàòèâ-
íûõ àêòîâ, êàñàþùèõñÿ ïðèìåíåíèÿ ñòàâîê çåìåëüíîãî íàëîãà
ê ñàäîâîä÷åñêèì òîâàðèùåñòâàì, Êîíñòèòóöèîííûé Ñóä ïðèç-
íàë ïóíêò 21 ðåøåíèÿ Ìèíñêîãî îáëàñòíîãî Ñîâåòà äåïóòàòîâ
îò 21 ÿíâàðÿ 2004 ã. ¹ 34 â ÷àñòè ðåêîìåíäàöèé ðàéîííûì è
ãîðîäñêèì Ñîâåòàì óâåëè÷èòü ñòàâêè çåìåëüíîãî íàëîãà ñîîò-
âåòñòâóþùèì Çàêîíó «Î áþäæåòå Ðåñïóáëèêè Áåëàðóñü íà
2004 ãîä». Îäíîâðåìåííî óêàçàííûé ïóíêò â ÷àñòè ðåêîìåíäà-
öèè Ìèíñêîìó ðàéîííîìó Ñîâåòó óñòàíîâèòü ñòàâêè çåìåëüíî-
ãî íàëîãà íà òåððèòîðèè ðàéîíà ñ ó÷åòîì ñòàâîê çåìåëüíîãî
íàëîãà, äåéñòâóþùèõ â ã. Ìèíñêå, ïðèçíàí ñîîòâåòñòâóþùèì
Çàêîíó «Î ïëàòåæàõ çà çåìëþ».

Ïðèçíàíî òàêæå ñîîòâåòñòâóþùèì Çàêîíó «Î áþäæåòå Ðåñ-
ïóáëèêè Áåëàðóñü íà 2004 ãîä» è èíûì àêòàì çàêîíîäàòåëü-
ñòâà, îáëàäàþùèì áîëåå âûñîêîé þðèäè÷åñêîé ñèëîé, ðåøå-
íèå Ìèíñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 30 ÿíâàðÿ 2004
ã. ¹ 46.

Âìåñòå ñ òåì Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî
çåìëè ñàäîâîä÷åñêèõ òîâàðèùåñòâ, íåçàâèñèìî îò òîãî, â
ñîáñòâåííîñòè, âëàäåíèè èëè ïîëüçîâàíèè êàêîãî ñóáúåêòà îíè
íàõîäÿòñÿ, â òîì ÷èñëå çåìëè îáùåãî ïîëüçîâàíèÿ, äîëæíû îá-
ëàãàòüñÿ ïî ñòàâêàì, ïðåäóñìîòðåííûì ñòàòüåé 11 Çàêîíà «Î
ïëàòåæàõ çà çåìëþ» êàê çåìëè, ïðåäîñòàâëåííûå ãðàæäàíàì
äëÿ âåäåíèÿ ëè÷íîãî ïîäñîáíîãî õîçÿéñòâà, ñòðîèòåëüñòâà è
îáñëóæèâàíèÿ æèëîãî äîìà, âåäåíèÿ êîëëåêòèâíîãî ñàäîâîä-
ñòâà, îãîðîäíè÷åñòâà, ñåíîêîøåíèÿ è âûïàñà ñêîòà, äà÷íîãî
ñòðîèòåëüñòâà, òðàäèöèîííûõ íàðîäíûõ ïðîìûñëîâ è ò.ä., à íå
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íûõ åäèíèö; äðóãèå âèäû ïîëüçîâàíèÿ èíôðàñòðóêòóðîé ñîîò-
âåòñòâóþùèõ àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ åäèíèö, îï-
ðåäåëÿåìûå Ìèíñêèì ãîðîäñêèì Ñîâåòîì äåïóòàòîâ, Ñîâåòàìè
äåïóòàòîâ áàçîâîãî òåððèòîðèàëüíîãî óðîâíÿ.

Ïðèíèìàÿ ðåøåíèå îá óòâåðæäåíèè Ïîëîæåíèÿ î öåëåâîì
ñáîðå ñ ôèçè÷åñêèõ ëèö íà ñîäåðæàíèå è ðàçâèòèå èíôðàñòðóê-
òóðû ðàéîíà, Ïóõîâè÷ñêèé ðàéîííûé Ñîâåò äåïóòàòîâ âûøåë çà
ïðåäåëû ñâîèõ ïîëíîìî÷èé: îí âïðàâå áûë  îïðåäåëèòü  äðóãèå
âèäû ïîëüçîâàíèÿ èíôðàñòðóêòóðîé ðàéîíà è ââåñòè ìåñòíûé
ñáîð çà ïîëüçîâàíèå ýòèìè âèäàìè èíôðàñòðóêòóðû, íî íå èìåë
ïðàâà íà ââåäåíèå öåëåâîãî ñáîðà íà ñîäåðæàíèå è ðàçâèòèå
èíôðàñòðóêòóðû ðàéîíà.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë íå ñîîòâåòñòâóþùèìè Êîíñ-
òèòóöèè è Çàêîíó «Î áþäæåòå Ðåñïóáëèêè Áåëàðóñü íà 2004
ãîä» ïîëîæåíèÿ íîðìàòèâíûõ ïðàâîâûõ àêòîâ Ïîñòàâñêîãî
ðàéîííîãî Ñîâåòà â ÷àñòè ââåäåíèÿ ìåñòíîãî ñáîðà ñ ôèçè÷åñ-
êèõ ëèö çà ïîëüçîâàíèå îáúåêòàìè èíôðàñòðóêòóðû è óñòàíîâ-
ëåíèÿ ñòàâêè ýòîãî ñáîðà  è ðåøåíèå Ïóõîâè÷ñêîãî ðàéîííîãî
Ñîâåòà äåïóòàòîâ, óòâåðäèâøåãî Ïîëîæåíèå î öåëåâîì ñáîðå ñ
ôèçè÷åñêèõ ëèö íà ñîäåðæàíèå è ðàçâèòèå èíôðàñòðóêòóðû
ðàéîíà.

Ðåøåíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Áåëàðóñü

8 äåêàáðÿ 2004 ã., ã. Ìèíñê ¹ Ð-181/2004

Î êîíñòèòóöèîííîñòè ïóíêòà 1.5 ãëàâû 1 Èíñòðóêöèè î
ïîðÿäêå èñ÷èñëåíèÿ è óïëàòû ñáîðà çà îñóùåñòâëåíèå
òîðãîâëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñòðà-
òèâíî-òåððèòîðèàëüíûõ åäèíèö,  óòâåðæäåííîé  ðåøå-
íèåì Âåðõíåäâèíñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò
29 äåêàáðÿ 2003 ã. ¹ 27 «Î áþäæåòå ðàéîíà íà 2004
ãîä» ñ èçìåíåíèÿìè è äîïîëíåíèÿìè îò 27 ôåâðàëÿ 2004
ã. ¹ 37 è îò 25 èþíÿ 2004 ã. ¹ 50

8 äåêàáðÿ 2004 ã. Êîíñòèòóöèîííûé Ñóä ðàññìîòðåë âîïðîñ
î ïðàâîìåðíîñòè ââåäåíèÿ Âåðõíåäâèíñêèì ðàéîííûì Ñîâå-

â ñîáñòâåííîñòè æèëûå äîìà è êâàðòèðû, à òàêæå êâàðòèðîñú-
åìùèêè âåäîìñòâåííîãî æèëîãî ôîíäà è æèëîãî ôîíäà ìåñò-
íûõ Ñîâåòîâ. 

Îáñòîÿòåëüñòâîì, ñ êîòîðûì Ïîñòàâñêèé ðàéîííûé Ñîâåò
äåïóòàòîâ ñâÿçûâàåò îáÿçàííîñòü ôèçè÷åñêîãî ëèöà óïëà÷è-
âàòü ñáîð çà ïîëüçîâàíèå îáúåêòàìè èíôðàñòðóêòóðû, ÿâëÿëñÿ
íå ôàêò ïîëüçîâàíèÿ êîíêðåòíûì âèäîì èíôðàñòðóêòóðû Ïîñ-
òàâñêîãî ðàéîíà, à, ïî ñóùåñòâó, ôàêò âëàäåíèÿ, ïîëüçîâàíèÿ
èìóùåñòâîì ëèáî íàõîæäåíèÿ åãî â ñîáñòâåííîñòè íàëîãîïëà-
òåëüùèêà. Îäíàêî óñòàíîâëåíî, ÷òî äàííûé ñáîð íèêàê íå ñâÿ-
çàí ñ êîíêðåòíûìè âèäàìè ïîëüçîâàíèÿ îáúåêòàìè èíôðàñò-
ðóêòóðû, ðàñïîëîæåííûìè íà òåððèòîðèè Ïîñòàâñêîãî ðàéîíà. 

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò íåïðàâîìåðíûì îòíîñèòü
ñáîð ñ ôèçè÷åñêèõ ëèö (êâàðòèðîñúåìùèêîâ èëè äîìîâëàäåëü-
öåâ) çà ïîëüçîâàíèå îáúåêòàìè èíôðàñòðóêòóðû ê ñáîðàì ñ
ïîëüçîâàòåëåé, ïîëíîìî÷èÿìè ïî óñòàíîâëåíèþ êîòîðûõ îáëà-
äàþò ìåñòíûå Ñîâåòû äåïóòàòîâ áàçîâîãî òåððèòîðèàëüíîãî
óðîâíÿ â ñîîòâåòñòâèè ñ Çàêîíîì «Î áþäæåòå Ðåñïóáëèêè Áå-
ëàðóñü íà 2004 ãîä».

Ðåøåíèåì Ïóõîâè÷ñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò 18
ôåâðàëÿ 2004 ã. ¹ 43 óòâåðæäåíî Ïîëîæåíèå î öåëåâîì ñáî-
ðå ñ ôèçè÷åñêèõ ëèö íà ñîäåðæàíèå è ðàçâèòèå èíôðàñòðóêòó-
ðû ðàéîíà. Ïëàòåëüùèêàìè ñáîðà îïðåäåëåíû ãðàæäàíå, ïîñ-
òîÿííî ïðîæèâàþùèå íà òåððèòîðèè Ïóõîâè÷ñêîãî ðàéîíà è
äîñòèãøèå 18 ëåò ïî ñîñòîÿíèþ íà 1 ÿíâàðÿ 2004 ã., à òàêæå
ãðàæäàíå, âðåìåííî ïðîæèâàþùèå è èìåþùèå çåìåëüíûé
ó÷àñòîê íà òåððèòîðèè ã. Ìàðüèíà Ãîðêà, ïîñåëêîâûõ è ñåëüñ-
êèõ Ñîâåòîâ. Öåëåâîé ñáîð óïëà÷èâàåòñÿ îäèí ðàç â ãîä ïî óñ-
òàíîâëåííûì ñòàâêàì. Â ñîîòâåòñòâèè ñ Çàêîíîì «Î áþäæåòå
Ðåñïóáëèêè Áåëàðóñü íà 2004 ãîä»  ìåñòíûì Ñîâåòàì áàçîâî-
ãî òåððèòîðèàëüíîãî óðîâíÿ, ê êîòîðûì îòíîñèòñÿ è Ïóõîâè÷ñ-
êèé ðàéîííûé Ñîâåò äåïóòàòîâ, â ÷àñòíîñòè, ïðèíàäëåæèò ïðà-
âî íà ââåäåíèå  ñáîðîâ ñ ïîëüçîâàòåëåé, ïëàòåëüùèêàìè êîòî-
ðûõ ìîãóò áûòü è ôèçè÷åñêèå ëèöà, à îáúåêòàìè ÿâëÿþòñÿ: ïàð-
êîâêà (ñòîÿíêà) â ñïåöèàëüíî îáîðóäîâàííûõ ìåñòàõ; îñóùåñ-
òâëåíèå òîðãîâëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñò-
ðàòèâíî-òåððèòîðèàëüíûõ åäèíèö; âëàäåíèå ñîáàêàìè è (èëè)
èñïîëüçîâàíèå èõ â ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè; èñ-
ïîëüçîâàíèå ìåñòíîé ñèìâîëèêè; ïðîâåäåíèå àóêöèîíîâ; îñó-
ùåñòâëåíèå îõîòû è ðûáîëîâñòâà; ñòðîèòåëüñòâî îáúåêòîâ íà
òåððèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñòðàòèâíî-òåððèòîðèàëü-
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êè Áåëàðóñü íà 2004 ãîä», âíåøíåòîðãîâàÿ äåÿòåëüíîñòü íå îï-
ðåäåëåíà â êà÷åñòâå îáúåêòà îáëîæåíèÿ ìåñòíûìè ñáîðàìè ñ
ïîëüçîâàòåëåé. Îáúåêòîì ìåñòíîãî ñáîðà çà îñóùåñòâëåíèå
òîðãîâëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñòðàòèâíî-
òåððèòîðèàëüíûõ åäèíèö ìîæåò áûòü äåÿòåëüíîñòü òîðãîâûõ
îðãàíèçàöèé è èíäèâèäóàëüíûõ ïðåäïðèíèìàòåëåé, â îñíîâå
êîòîðîé ëåæàò îòíîøåíèÿ ïî ïðîäàæå ïðîèçâåäåííûõ, ïåðåðà-
áîòàííûõ èëè ïðèîáðåòåííûõ òîâàðîâ, à òàêæå ïî âûïîëíåíèþ
ðàáîò, îêàçàíèþ óñëóã, ñâÿçàííûõ ñ ïðîäàæåé òîâàðîâ, íà òåð-
ðèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ
åäèíèö (â äàííîì ñëó÷àå – íà òåððèòîðèè Âåðõíåäâèíñêîãî
ðàéîííîãî Ñîâåòà äåïóòàòîâ).

Èñõîäÿ èç âûøåèçëîæåííîãî, Êîíñòèòóöèîííûé Ñóä ïðèçíàë
ïîëîæåíèÿ íîðìàòèâíûõ  ïðàâîâûõ àêòîâ Âåðõíåäâèíñêîãî
ðàéîííîãî Ñîâåòà äåïóòàòîâ, êîòîðûìè ââåäåí ìåñòíûé ñáîð
çà îñóùåñòâëåíèå òîðãîâëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ
àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ åäèíèö, íå ñîîòâåòñòâóþ-
ùèìè ñòàòüå 121 Êîíñòèòóöèè è ñòàòüå 10 Çàêîíà «Î áþäæåòå
Ðåñïóáëèêè Áåëàðóñü íà 2004 ãîä».

òîì äåïóòàòîâ ìåñòíîãî ñáîðà äëÿ îðãàíèçàöèé è èíäèâèäóàëü-
íûõ ïðåäïðèíèìàòåëåé, îñóùåñòâëÿþùèõ ðåàëèçàöèþ ëåñî- è
ïèëîïðîäóêöèè çà ïðåäåëàìè Ðåñïóáëèêè Áåëàðóñü.

Ðåøåíèåì Âåðõíåäâèíñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ îò
29 äåêàáðÿ 2003 ã. ¹ 27 «Î áþäæåòå ðàéîíà íà 2004 ãîä» ââå-
äåí ìåñòíûé ñáîð çà îñóùåñòâëåíèå òîðãîâëè íà òåððèòîðèè
ñîîòâåòñòâóþùèõ àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ åäèíèö è
óòâåðæäåíà Èíñòðóêöèÿ î ïîðÿäêå èñ÷èñëåíèÿ è óïëàòû ýòîãî
ñáîðà.

Â Èíñòðóêöèè ïëàòåëüùèêàìè ìåñòíîãî ñáîðà çà îñó-
ùåñòâëåíèå òîðãîâëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ
àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ åäèíèö, â ÷àñòíîñ-
òè, ïðèçíàþòñÿ îðãàíèçàöèè è èíäèâèäóàëüíûå ïðåäï-
ðèíèìàòåëè, êîòîðûå ðåàëèçóþò ëåñîïðîäóêöèþ, ïèëî-
ìàòåðèàëû çà ïðåäåëàìè Ðåñïóáëèêè Áåëàðóñü. Îáúåê-
òîì îáëîæåíèÿ ïðèìåíèòåëüíî ê íàçâàííûì ñóáúåêòàì
ÿâëÿåòñÿ îñóùåñòâëåíèå òîðãîâëè çà ïðåäåëàìè Ðåñ-
ïóáëèêè Áåëàðóñü, à â êà÷åñòâå íàëîãîâîé áàçû îïðåäå-
ëåíà âûðó÷êà îò ðåàëèçàöèè ëåñîïðîäóêöèè, ïèëîìàòå-
ðèàëîâ ñ òåððèòîðèè Âåðõíåäâèíñêîãî ðàéîíà çà ïðå-
äåëû ðåñïóáëèêè. Ñòàâêè ñáîðà óñòàíîâëåíû â áàçîâûõ
âåëè÷èíàõ è çàâèñÿò îò îáúåìà âûðó÷êè. Èíñòðóêöèåé
áûëî óñòàíîâëåíî, ÷òî íà÷èñëåíèå è óïëàòà ñáîðà ïðî-
èçâîäÿòñÿ åæåìåñÿ÷íî.

Ïðàâîâûå îñíîâû îñóùåñòâëåíèÿ òîðãîâëè íà òåððèòîðèè
Ðåñïóáëèêè Áåëàðóñü îïðåäåëåíû Çàêîíîì «Î òîðãîâëå»,
äåéñòâèå êîòîðîãî íå ðàñïðîñòðàíÿåòñÿ íà îòíîøåíèÿ, ñâÿçàí-
íûå ñ îñóùåñòâëåíèåì âíåøíåòîðãîâîé äåÿòåëüíîñòè.

Ðåøåíèåì Âåðõíåäâèíñêîãî ðàéîííîãî Ñîâåòà äåïóòàòîâ ê
÷èñëó ïëàòåëüùèêîâ ìåñòíîãî ñáîðà çà îñóùåñòâëåíèå òîðãîâ-
ëè íà òåððèòîðèè ñîîòâåòñòâóþùèõ àäìèíèñòðàòèâíî-òåððèòî-
ðèàëüíûõ åäèíèö îòíåñåíû ëèöà, êîòîðûå íå îñóùåñòâëÿþò
òîðãîâëþ íà òåððèòîðèè Âåðõíåäâèíñêîãî ðàéîíà è íå ÿâëÿþò-
ñÿ ñóáúåêòàìè òîðãîâëè íà òåððèòîðèè Ðåñïóáëèêè Áåëàðóñü, à
â ðàìêàõ ñâîåé ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè ýêñïîðòè-
ðóþò óêàçàííóþ ïðîäóêöèþ çà ïðåäåëû òåððèòîðèè Ðåñïóáëè-
êè Áåëàðóñü, òî åñòü îñóùåñòâëÿþò âíåøíåýêîíîìè÷åñêóþ äå-
ÿòåëüíîñòü.

Èñõîäÿ èç  ñìûñëà ñòàòüè 10 Çàêîíà «Î áþäæåòå Ðåñïóáëè-
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Ðîññèéñêîé Ôåäåðàöèè Âàëåðèé Çîðüêèí - “Êîíñòèòóöèîííûå
ñóäû ñòðàí ìîëîäîé äåìîêðàòèè â åâðîïåéñêîì ïðàâîâîì ïî-
ëå”; Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðóìûíèè Èîàí Âè-
äà - “Þðèäè÷åñêàÿ ñèëà òîëêîâàíèÿ Êîíñòèòóöèè”; Ïðåäñåäà-
òåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ Ãàãèê Àðó-
òþíÿí - “Êîíñòèòóöèîííîå ïðàâîñóäèå - îòðàæåíèå ñóòè ïðà-
âîâîãî ãîñóäàðñòâà è êîíñòèòóöèîíàëèçìà”; Ïðåäñåäàòåëü
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà Âèêòîð Ïóøêàø
- “Çàùèòà ÷åëîâå÷åñêîãî äîñòîèíñòâà â ïðàêòèêå Êîíñòèòóöè-
îííîãî Ñóäà”; Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóá-
ëèêè Áåëàðóñü Ãðèãîðèé Âàñèëåâè÷ - “Ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà êàê èñòî÷íèê ïðàâà è èõ ñîîòíîøåíèå ñ àêòàìè
èíûõ ñóäåáíûõ îðãàíîâ”; ÷ëåí Êîíñòèòóöèîííîãî Ñîâåòà
Ôðàíöèè, ýêñïåðò Ñîâåòà Åâðîïû Æàêëèí äå Ãèëëåíøìèäò -
“Çàùèòà îñíîâíûõ ïðàâ êîíñòèòóöèîííûì ñóäüåé”; çàìåñòè-
òåëü Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû Âëàäè-
ìèð Øàïîâàë - “Ñóùíîñòíûå õàðàêòåðèñòèêè
êîíñòèòóöèîííîãî êîíòðîëÿ”; Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî
Ñóäà Ëèòâû Ýãèäèþñ Êóðèñ - “Ñóáúåêòû ñ ïðàâîì îáðàùåíèÿ
â Êîíñòèòóöèîííûé Ñóä”; Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñó-
äà Áîëãàðèè Íåäåëêî Áåðîíîâ - “Ñóáúåêòû è ïðîöåäóðà  îá-
ðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä”; Ïðåäñåäàòåëü Êîíñòèòóöè-
îííîãî Ñóäà Àçåðáàéäæàíà Ôàðõàä Àáäóëëàåâ - “Ïðÿìîé äîñ-
òóï ãðàæäàí ê êîíñòèòóöèîííîìó ïðàâîñóäèþ â Àçåðáàéäæà-
íå”; ñóäüÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà Ñòàíèñëàâ
Ïàâëîâñêè - “Ñîçäàíèå íàöèîíàëüíîãî ìåõàíèçìà ïî çàùèòå
îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà: ðîëü è ìåñòî Êîíñòèòóöè-
îííîãî Ñóäà”; ñóäüÿ Ôåäåðàëüíîãî Ñóäà Ãåðìàíèè Çèãôðèä
Áðîññ - “Ïðÿìîé äîñòóï ãðàæäàí ê êîíñòèòóöèîííîìó ïðàâî-
ñóäèþ”; ñóäüÿ Êîíñòèòóöèîííîãî Òðèáóíàëà Ïîëüøè Ìàðèàí
Ãðæèáîâñêè - “Ïðàâî íà îáðàùåíèå â Êîíñòèòóöèîííûé Òðè-
áóíàë ñîãëàñíî ïîëüñêîìó çàêîíîäàòåëüñòâó”; Ïðåäñåäàòåëü
Êîíñòèòóöèîííîãî Ñóäà Ãðóçèè Äæîííè Õåöóðèàíè - “Ñóáúåê-
òû îáðàùåíèÿ è ïîðÿäîê îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä
Ãðóçèè”; ñóäüÿ-ìàãèñòð Êîíñòèòóöèîííîãî Ñóäà Ñëîâåíèè Ìà-
ðèÿ Êðèñïåð Êðàìáåðãåð - “Êîíñòèòóöèîííàÿ æàëîáà â
þðèñïðóäåíöèè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Ñëîâåíèÿ”; çàâåäóþùèé êàôåäðîé êîíñòèòóöèîííîãî ïðàâà è
àäìèíèñòðàòèâíîãî ïðàâà ÃÓÌ Ñåðæèó Êîáåíÿíó -“Ñóáúåêòû ñ
ïðàâîì îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè
Ìîëäîâà”; êîíôåðåíöèàð ÃÓÌ Âàëåðèé Çóáêî-“Ðàçìûøëåíèÿ

Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ,
ïîñâÿùåííàÿ 10-ëåòèþ 
Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Ìîëäîâà

“Êîíñòèòóöèîíîå ïðàâîñóäèå:
àêòóàëüíîñòü è ïåðñïåêòèâû”*

22-25 ôåâðàëÿ 2005 ãîäà â Êèøèíåâå ñîñòîÿëàñü Ìåæäó-
íàðîäíàÿ êîíôåðåíöèÿ íà òåìó “Êîíñòèòóöèîííîå ïðàâîñó-
äèå: àêòóàëüíîñòü è ïåðñïåêòèâû”, ïîñâÿùåííàÿ 10-ëåòèþ
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà, îðãàíèçîâàííàÿ
ïî èíèöèàòèâå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà
ïðè ñîäåéñòâèè Åâðîïåéñêîé êîìèññèè “Äåìîêðàòèÿ ÷åðåç
ïðàâî” (Âåíåöèàíñêàÿ êîìèññèÿ) Ñîâåòà Åâðîïû, ïðè ïîääå-
ðæêå ÎÁÑÅ è Ìåæäóíàðîäíîé ôðàíêîÿçû÷íîé îðãàíèçàöèè. 

Ðàáîòó Êîíôåðåíöèè îòêðûë è ñ ïðèâåòñòâèåì ê ãîñòÿì è
ó÷àñòíèêàì Êîíôåðåíöèè îáðàòèëñÿ Ïðåäñåäàòåëü Êîíñòèòó-
öèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà Âèêòîð Ïóøêàø. Ñ ïðè-
âåòñòâèåì ê ó÷àñòíèêàì Êîíôåðåíöèè îáðàòèëèñü òàêæå Ñåê-
ðåòàðü Âåíåöèàíñêîé êîìèññèè Äæèàííè Áóêèêèî, ïîñîë, ãëà-
âà ìèññèè ÎÁÑÅ â Ðåñïóáëèêå Ìîëäîâà Óèëüÿì Õèëë, îòâåò-
ñòâåííàÿ çà ïðîåêò, ïðåäñòàâèòåëü Äåïàðòàìåíòà ïî ïðàâàì
÷åëîâåêà è äåìîêðàòèè è Ìåæäóíàðîäíîé ôðàíêîÿçû÷íîé îð-
ãàíèçàöèè Àëåêñàíäðà Âåëååâà, äèðåêòîð Åâðîïåéñêîãî öåíò-
ðà ïóáëè÷íîãî ïðàâà Ñïèðèäîí Ôëîãàèòèñ, çàìåñòèòåëü
Ïðåäñåäàòåëÿ Ïàðëàìåíòà Ðåñïóáëèêè Ìîëäîâà Âàäèì Ìè-
øèí.

Íà Êîíôåðåíöèè ñ äîêëàäàìè âûñòóïèëè: çàìåñòèòåëü
Ïðåäñåäàòåëÿ Ïàðëàìåíòà Ðåñïóáëèêè Ìîëäîâà Âàäèì Ìè-
øèí - “Êîíñòèòóöèîííûé ñóä - âîñòðåáîâàííûé âðåìåíåì
ïðàâîâîé èíñòèòóò”; Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà
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* Â ñëåäóþùåì âûïóñêå âåñòíèêà “Êîíñòèòóöèîííîå ïðàâîñóäèå” áóäóò

îïóáëèêîâàíû ìàòåðèàëû Ìåæäóíàðîäíîé êîíôåðåíöèè, ïîàâÿùåííîé 10-ëå-

òèþ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà.
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îá óñëîâèÿõ äîïóñòèìîñòè îáðàùåíèÿ ãðàæäàí â
Êîíñòèòóöèîííûé Ñóä”; ïîìîùíèê ñóäüè Êîíñòèòóöèîííîãî
Ñóäà Ðåñïóáëèêè Ìîëäîâà Âÿ÷åñëàâ Çàïîðîæüÿí -
“Ïðåäïîñûëêè ðåãóëèðîâàíèÿ ïîðÿäêà êîíñòèòóöèîííîé
æàëîáû â Ðåñïóáëèêå Ìîëäîâà”.

Ïîñëå äîêëàäîâ ñîñòîÿëàñü äèñêóññèÿ.  
Ñ çàêëþ÷èòåëüíîé ðå÷üþ âûñòóïèëè Âèêòîð Ïóøêàø, Àëåê-

ñàíäðà Âåëååâà, Âàëåðèé Çîðüêèí, Èîàí Âèäà, Ãàãèê Àðóòþ-
íÿí.

Ñîñòîÿëàñü âñòðå÷à ãîñòåé Êîíôåðåíöèè ñ Ïðåçèäåíòîì
Ðåñïóáëèêè Ìîëäîâà. 
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